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BANK LIABLE PERMITTING TREASURER DEPOSIT 
SCHOOL FUNDS PERSONAL ACCOUNT 


not good banking practice for bank permit fiduciary 
deposit funds which holds his fiduciary his individual 
account. New York, the practice regarded being irregular 
that prohibited statute. general rule, however, bank 
does not subject itself liability permitting deposit made 
this manner, that is, the bank will not responsible the fiduciary fails 
for the funds entrusted him, unless the bank has knowledge 
the fact that the fiduciary misappropriating the funds. case 
which the bank had knowledge the misappropriation and was there- 
fore held responsible, School District No. 42, Pratt County, Croft 
State Bank, 246 Pac. Rep. 973, recently decided the Supreme Court 
Kansas. 

this appeared that the plaintiff school district issued $15,- 
000 school bonds for the purpose obtaining funds with which build 
schoolhouse. The bonds were sold through the defendant bank 
company Wichita for $14,400. The purchaser the bonds deposited 
the purchase price bank Wichita for the account the defendant 
bank for the use the treasurer the plaintiff school district. The 
money was later received the defendant bank. was evidence 
tending show that the cashier the defendant bank told the treas- 
urer ‘‘that money has arrived and for God’s sake keep still about it.’’ 
And that the treasurer told the cashier place the money his per- 
sonal credit. The money was immediately deposited the treasurer’s 
personal account. 

this time, the treasurer’s account was overdrawn the sum 
$1.19 and there were unpaid checks drawn the treasurer individually 
amounting more than $800. The overdraft was charged against the 
account and the checks were paid therefrom the bank. Later, the 
treasurer drew his check for $2,000 favor the bank pay note 
his which the bank held. There was evidence the effect that this 
was done the request the cashier who, the time, told the treasurer 
that the school district desired the money ‘‘we will see they get it.’’ 
The bank, course, knew that the money belonged the school district 
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and that the treasurer was using for his individual purposes. When 
the members the school board learned that the money was being dis- 
sipated the balance standing the treasurer’s credit was $3,840.08. 
The treasurer had different times deposited his own money the 
extent $2,000 the account. was engaged business and used 
his account his business. 

was held that the bank was liable for the entire amount lost 
the school district through the operations its treasurer. the opin- 
ion, the court said: 


bank argues that ‘there was total lack evidence support 
verdict and judgment.’ Some facts were conclusively established 
the evidence; they have been stated. Evidence the plaintiff some 
the disputed facts has been summarized. The bank received the money 
for the benefit the plaintiff. The money was not deposited the bank 
that way. The bank, depositing the money the personal credit 
McKee, violated the instructions given and thereby mis- 
applied the money. argued that the situation was the same 
though the bank had placed the money the the treasurer 
the district and the treasurer had then checked out the money and re- 
deposited his personal credit. that had been done, the bank would 
not have misapplied the money, and would not have been responsible 
for the misappropriation the money the treasurer the district. 
The bank first misapplied the money received, and thereafter con- 
tinually consented its misappropriation the treasurer the school 
district. The bank should have placed the money the the 
treasurer the school district his official not his personal 
capacity. The evidence was sufficient support the verdict and the 
judgment. 

bank unquestionably owed the plaintiff the amount de- 
posit the account the time payments out were stopped. That 
amount has been stated have been $3,840.08. The bank concedes that 
judgment should have been rendered for that amount, but argues that 
judgment should not have been rendered for greater amount, because 
had control over the manner which the treasurer drew the 
account. The fault with the argument the fact that the bank first 
‘misapplied the money and afterwards consented its 


There was dissenting opinion which reads follows: 


not agree with the conclusion reached the opinion that the 
bank misapplied the $14,400 when deposited the same, permitted 
treasurer plaintiff. was his duty take care this money, and 
whether kept separate account treasurer, his personal 
account, had previously done with the plaintiff’s money, was 
matter which him and the plaintiff, but was 
the bank. The bank performed its duty when delivered the money 
McKee. was McKee’s duty treasurer plaintiff keep safely 
and account for such duty rested the bank. Neither 
impressed the remark McKee testified the cashier the bank 
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made him when the money was received, for the reasons: First, that 
McKee’s testimony was thoroughly discredited, and was ob- 
viously biased his effort assist plaintiff getting judgment 
against the bank, and thus relieved from his own responsibility, that 
should given his testimony such remark. But 
perhaps that matter the jury should pass upon rather than this 
Second, the other members the school board the plaintiff 
testified they knew the money was hence, the bank’s cashier 
did make such remark, did not and could not have any effect upon 
plaintiff’s knowledge concerning it. judgment that 
recovery this should limited the $3,840.08 the account 
when the controversy arose, and the $2.022.69, being the amount 
McKee’s note, paid the bank out this account. The remainder 
should recovered from McKee and his 


COLLECTING BANK NOT LIABLE SENDING NOTE BANK 
WHICH MAKER THE PRESIDENT 


recent decision the California District Court Appeal, 
appeared that the president the defendant bank, one Berg, borrowed 
sum money from the plaintiff bank his individual note secured 
shares the capital stock the defendant bank. Later, Berg’s 
request, the plaintiff sent the note, together with the collateral, the 
defendant bank for collection. The defendant bank permitted the col- 
lateral get into Berg’s possession, without collecting the note. was 
held that the defendant bank was liable the plaintiff bank under 
3543 the California Code which provides that ‘‘where one two 
innocent persons must suffer the act third, he, whose negli- 
gence happened, must the The case Bank Italy 
Sierra Valley Bank, 248 Rep. 770. 

this case, was held that the plaintiff bank was not guilty 
negligence sending the note for collection the bank which the 
maker was president, appearing that there was other bank the 
place where the defendant bank was located. This contrary most 
the decisions this question, which hold that negligent for 
bank send check direct the bank which drawn. 
There are, however, number States which statute has been en- 
acted providing that not negligent make collection this 
manner. 

The following paragraphs are quoted from the court’s opinion: 


(defendant bank), urges that because the provisions 
section 3543 the Civil Code, ‘Where one two innocent persons 
must suffer the act third, he, whose negligence happened, 
must the sufferer,’ the appellant (plaintiff bank) not entitled 
any relief this action. The act claimed the negligence appell- 
ant’s part barring relief appellant’s not preventing the delivery the 
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package containing the note and collateral after appellant was notified 
that Mont Berg had been elected president respondent. number 
authorities are cited respondent’s brief wherein has been held 
some jurisdictions that the sending collection bank the 
bank which pay the collection negligent act. The authorities 
are not uniform, however, this regard, and there are decisions holding 
that such action not negligence itself, and that not negligence 
where there are other banks the place where the collection 
made. the case bar the only bank Loyalton was the Sierra Valley 
Bank, which the collection was sent. 

3543 the Civil Code has received but few constructions 
the appellate courts this State. The case Walsh Hunt, 120 
Cal. 46, 115, 697, apparently clear one determin- 
ing when the section should applied. There mortgagor had signed 
mortgage for $500 which the agent raised $1,200 and then trans- 
ferred innocent third party for the $1,200. The amounts the 
mortgage were written pencil, and the claim was made that the 
mortgagor signing mortgage pencil, the amount which could 
raised, was negligent that the terms section 3543 the Civil Code 
should applied. But the Supreme Court this State reversing the 
judgment the lower court held that this section did not apply where 
the result would come from the wrongful act the third party, even 
was made possible reason some act one the innocent parties. 
Applying this ruling the facts the case bar, respondent pre- 
from receiving the benefit the section invoked, for the acts 
Mont Berg (the borrower) with the note and collateral cannot con- 
sidered other than wrongful act towards both appellant and re- 
spondent. Besides, the section can applied only where there are two 
innocent parties. The facts this case will not justify considering 
spondent innocent party such section 3543 the Civil Code ap- 
plies to. due course business respondent received registered 
mail from appellant package addressed, not Mont Berg, any 
other individual officer respondent, but the Sierra Valley Bank, 
the package showing its address that was from appellant and the 
amount stamps thereon showing that contained inclosures 
large value. came into the possession the assistant cashier the 
bank, officer authorized receive it, and from that moment must 
deemed the possession the Sierra Valley Bank. Respondent 
nowhere questions that this time the assistant cashier who received 
the package, and the Sherwood, and the president, Mont Berg, 
were qualified officers the respondent. Whatever was thereafter done 
with the package any these three parties cannot held 
other than act the Sierra Valley Bank. Mont Berg took pos- 
session the properties, clearly appears did, his possession was 
without right, and respondent was responsible for the loss the prop- 
erties appellant. 

cannot well said that respondent should regarded any 
sense innocent party the transactions herein involved. 
actions toward appellant from the time appellant sent its tracer con- 
cerning the collection are not such acts would have been performed 
innocent party. Both its assistant cashier and cashier knew that 
valuable package sent the Bank Italy had disappeared, and 
that was not among the papers the bank; the cashier demanded its 
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return from Mont Berg, requested its payment, and, still knowing 
was not paid and knowing that Berg had received and had trans- 
ferred himself some the collateral sent the collection, wrote 
the name the bank that the collection would paid, and time 
informed appellant that respondent did not have the note and col- 
lateral its hands. 

like all other business institutions, are liable for the acts 
their officers. Those who deal with them due course business are 
entitled protection, and they have right presume that their officers 
are men integrity and trust. Should held otherwise the worth 
eredit which much modern business transactions 
would most seriously 


APPORTIONMENT STOCK DIVIDEND RECEIVED 
TRUSTEES 


One the questions which sometimes arise when trust funds are in- 
vested stock and the corporation declares ex- 
traordinary dividend whether the life beneficiaries the trust the 
remaindermen are entitled the dividend. This question arose the 
ease Sturgis Roche, 217 Supp. 79, recent decision the 
Appellate Division the New York Supreme Court. 

appeared that among the assets certain trust estate, which 
the plaintiffs this action were trustees, were 14,434 shares the 
capital stock the Delaware, Lackawanna Western Railroad Co. 
May 16, 1921, that company owned and operated both railroad and 
coal properties. some time prior that date had been determined 
those control the affairs the company that its properties 
should segregated. order that this might the 
vice-president the company, who was the general manager charge 
its properties, was invited promote new coal company, which 
should make offer for the coal properties the railroad company. 
The new company was known the Glen Alden Coal Co. Its stock 
consisted the same number shares the number shares then 
outstanding and issued the railroad 

Subsequently the coal company offered the railroad company $60,- 
000,000 for all the latter company’s coal properties. This offer was 
accepted, and contract for the sale the coal properties was executed. 
the time the offer was made and accepted was understood the 
railroad company and the coal company that all the stockholders the 
railroad company would invited the stock the coal 
company per share amounts equivalent their holdings 
stock the railroad company. appeared that this arrangement was 
made for the purpose insuring the approval the sale the coal 
properties the stockholders the railroad company. 


834 THE BANKING LAW JOURNAL 


the same time that the stockholders the railroad company 
were notified the coal company’s offer for the railroad company’s 
coal properties, they were also notified proposal the part the 
railroad company issue $45,000,000 additional capital stock and 
declare stock dividend 100 per cent. 

Subsequently the coal company sent out subscription blanks all 
the stockholders the railroad company, and the plaintiff trustees, 
stockholders the railroad company, subscribed for 14,434 shares 
the coal company stock, accordance with the terms stated the 
blank, share. The plaintiffs financed the purchase 
selling sale 2,200 shares the stock question the pre- 
vailing market price $32.25 share. The remaining 12,234 shares 
the coal company stock were regarded the plaintiffs capital, and 
not income, and were allocated the account the trust fund. 

about the same time the trustees received 14,434 shares the 
stock the railroad company 100 per cent. stock dividend. 
The trustees, this action for judicial settlement their accounts 
trustees, requested the court for instructions concerning the distribu- 
tion and apportionment between the life beneficiaries the trust and 
the remaindermen the stock received stock dividend. The court 
gave the trustees directions the manner which they should 
apportion the dividend between the life beneficiaries and remaindermen, 
and the trustees apportioned the stock accordance with the directions. 

The life beneficiaries, appealing from the distribution and apportion- 
ment directed the trial court, contended that the whole the 
stock dividend received the trustees should awarded the life 
beneficiaries. They argued that the distribution and receipt the 
shares the stock the coal company really amounted partial 
liquidation the corporate assets the railroad company; that 
the share value, and determining the amount necessary 
maintain the corpus the trust fund, there must added the 
value the trust investment the railroad company’s stock the time 
the declaration the stock dividend ‘‘the value the previous 
partial distribution the capital assets the railroad company, repre- 
sented the Glen Alden Company measured its then 
market value; that such method computation the total these 
two values would found exceed the total value the trust invest- 
ment the railroad company’s stock the time the creation the 
trust fund; that therefore there had been impairment the trust 
fund the distribution the extraordinary stock dividend, and that 
accordingly the life beneficiaries were entitled the whole the stock 
dividend. 

The court found that the value the coal company stock should 
not considered ascertaining whether the corpus the trust fund 
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had been encroached upon the distribution the stock dividend. 
This being the case, the life beneficiaries could not establish that the 
the trust fund was not impaired the distribution the 
stock dividend. And, the life beneficiaries failed establish that 
fact, was held that was proper apportion the dividend between 
the life beneficiaries and the remaindermen such manner prevent 
the corpus the trust from being impaired. 
deciding against the life beneficiaries the court said part: 


contention the life beneficiaries entirely based upon 
erroneous assumption, unsupported any facts this record, namely, 
that the stated purchase price $60,000,000 paid the coal company 
the railroad company for its coal properties was not the full consid- 
eration paid therefor, and that the shares the Glen Alden Coal Com- 
pany reality represent claimed and assumed equity therein over 
and above said stated purchase price. 

acts the directors and stockholders the Delaware, Lacka- 
wanna Western Railroad Company, respect the sale their 
ecal properties, are controlling, and full faith and credit must given 
thereto, unless shown the life beneficiaries fraudulent 
excess their powers and authority. Matter Osborne, 209 
450, 103 723, 823, (N. 510, Ann. Cas. 
298; Bourne Bourne, 240 172, 148 180. Here such 
claim made, even intimated the life beneficiaries, nor there 
any evidence proof this record that any way contravenes 
the fact that the special meeting the stockholders, duly 
and regularly called and held April 21, 1921, the stockholders the 
Lackawanna Western Railroad Company, including these 
trustees, after being fully advised, voted sell and dispose all the 
coal property the railroad company for the proposed consideration 
$60,000,000, with interest per cent., secured purchase- 
money mortgage upon the real estate conveyed. 

recorded facts here respect the consideration for and sale 
price the railroad company coal properties reasonably permit only 
one conclusion, namely, that the agreed price and full consideration for 
which all such coal properties were sold was $60,000,000. All the 
stockholders the railroad company were content and satisfied sell 
the same this figure, and resolution the special stockholders’ 
meeting aforesaid ratified and approved the directors’ acts connection 
therewith. 

facts this record indicate that the shareholders the Dela- 
ware, Lackawanna Western Railroad Company secured the oppor- 
tunity the stock the Glen Alden Coal Company 
the special arrangement made between the directors the two com- 
panies hereinabove already referred to. This subscription privilege very 
probably was accorded inducement obtain the stockholders’ 
consent the sale the railroad company’s coal properties for the 
stated consideration, but that fact way transforms privilege 
into any assumed equity the coal properties over arid 
above the agreed sale price $60,000,000. The argument the life 
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beneficiaries this respect founded and rests upon state facts, 
any, entirely outside this record. 

12,234 shares the Glen Alden Coal Company’s stock now 
apportioned and allocated the trustees the various trust funds 
herein with the approval the life beneficiaries, not represent par- 
tial liquidation the assets the Delaware, Lackawanna Western 
Railroad Company, but were obtained the exercise the privilege 
afforded the coal company the shareholders the 
Delaware, Lackawanna Western Railroad Company. The right 
subseribe for additional shares stock, and the proceeds such sub- 
scription right, have always been regarded incident and 
attribute pertaining the stock, and belonging the principal the 
trust fund. U.S. Trust Co. Heye, 224 242, 120 645. The 
value this right not measured any supposed 
equity over the agreed purchase price $60,000,000 paid for the coal 
properties the railroad company; but its value depends upon and 
measured, are all rights, taking account other 
considerations. 

the actual value the shares the Glen Alden 
Coal Company stock measured their sale price the public market, 
nor their value, actual, otherwise, taken into con- 
sideration factor element determining and ascertaining 
whether the corpus the various trust funds the hand these 
trustees was encroached entrenched 


LIABILITY ACCOMMODATION MAKER NOTE 


action against person who signs note accommodation 
maker, defense for him allege that, since the execution the 
note, the principal maker has been adjudicated bankrupt. State Bank 
Carpenter Gross, Supreme Court South Dakota, 210 Rep. 
103. 

this the plaintiff bank brought suit holder three promis- 
sory notes signed the defendants, Gross and Tschetter, makers, 
Tschetter signing for the accommodation Gross. 

his answer, Gross alleged that had been adjudicated bankrupt 
after the execution and delivery the notes and accordingly judg- 
ment was rendered against him. 

Tschetter alleged that signed the notes accommodation maker 
and that since Gross, the principal maker, had been adjudicated bank- 
rupt, action would lie against him (Tschetter) until the final settle- 
ment the proceedings bankruptcy and then only for the balance 
remaining unpaid after applying dividends received from the bank- 
rupt’s estate upon the notes. 

was held that the bankruptcy proceedings did not affect Tschet- 
ter’s liability indorser and judgment favor 
the plaintiff was affirmed. 


1 
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MAKER NOTE LIABLE BONA FIDE PURCHASER 


the case Sutton Mathes, 246 Pac. Rep. 968, recent decision 
the Supreme Court Kansas, was held that where the maker 
note delivered the payee for special purpose and the payee, dis- 
regarding the purpose for which the note was given, transferred and 
used the proceeds for his own benefit, the transferee, who was bona 
fide purchaser and who took the note before maturity and without no- 
tice the purpose its execution and delivery, was entitled recover 
thereon spite the payee’s misuse the note. 

The note question was for the sum $7,000, and was executed 
Ralph Dodsworth. was secured deed certain land which 
contained clause stating that the deed was given ‘‘as collateral security 
for $7,000 paid before ninety (90) days from date this 
The note was payable Liston, and appeared that 
was delivered him the maker with the understanding that should 
obtain $6,000 thereon for the maker and retain any balance received 
commission for his services negotiating the note. 

Liston transferred the note for $1,500 and other valuable considera- 
tion. Subsequently, Skinner, the purchaser the note sought 
recovery the note and the foreclosure the deed given security 
for the note. The maker contended that the note was transferred 
Skinner security for loan $1,500, that being the amount cash 
which Liston received from Skinner, and that Skinner was return 
the note payment that sum. This contention was based the 
ground that the clause the deed stating that the deed was given 
collateral security for $7,000, paid ninety days from date, was 
notice Skinner that the note and deed were collateral for loan 
money and could not taken for any other purpose. 

The court held that the recital the deed formed part the 
note and did not put Skinner inquiry Liston’s authority 
negotiate the note. And, since appeared that Skinner purchased 
the note for value and before maturity, and that had knowledge 
the under which the note was delivered the payee, 
was held that Skinner was entitled recover. holding the court 
said 


recital the deed formed part the note and did not put 
Skinner inquiry the consideration the note that Liston 
was the agent Dodsworth procure limited loan the security 
the note. The clause carried the information that the deed was not 
outright conveyance, but was fact mortgage given security for 
the $7,000 obligation. tended also show that, addition the 
responsibility the maker the note, the deed was given security 
for its payment. Liston was the payee the note. had full author- 
ity transfer the owner the paper. was transferred for 
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money and other obligations assumed Liston contract for the 
purchase cattle. Nothing the face the note which Dodsworth 
put circulation suggested inquiry into the matter consideration. 
appears, too, that before Skinner purchased the note made inquiry 
the credit Dodsworth and the nature the security furnished 
the mortgage deed, and Dodsworth, after describing the security, 
wrote Skinner that soon secured loan Missouri ranch for 
which negotiating intended take the $7,000 note about 
which the inquiry was made. His letter contained hint that considera- 
tion for the execution and delivery the note had not been received 
him, suggestion that had been executed and delivered for special 
purpose, nor any restriction the right Liston transfer it. 

purchaser negotiable paper has right assume that the rela- 
tions the parties whose names appear are precisely what they 
appear be. Dodsworth says the note was delivered Liston obtain 
$6,000 for him, and the balance received was regarded commis- 
sion for Liston’s services negotiating the note. Assuming that Dods- 
worth signed and delivered the negotiable instrument Liston have 
for the benefit both, took the risk that might 
passed into the hands innocent purchaser before maturity. The 
fact that Liston may have transferred the paper and used the proceeds 
for his own benefit violation the arrangement defense 
bena fide purchaser who obtained the note without notice such ar- 
rangement. There was testimony that Liston entered into contract 
for the purchase cattle, and that the proceeds the note were used 
him obtaining amount cash, and the balance was applied 
payments for feed and other expenses arising out the cattle trans- 
action. far the consideration was concerned, the payments made 
$7,000, the face value the note purchased.’’ 


LIABILITY INDORSERS GUARANTEEING PRIOR 
INDORSEMENTS 


the case Home Insurance Co. Mercantile Trust Co., 284 
Rep. 834, decision the St. Louis, Mo., Court Appeals, the ques- 
tion presented was whether action against two banks which, their 
indorsements certain draft, guaranteed prior indorsements there- 
was barred the statute limitations. 

The draft question was drawn the Home Insurance Company, 
the plaintiff, itself, and was payable Elizabeth Laufer and 
Stevens, trustee. was issued May 1913. was for the amount 
fire loss. The draft was deposited the St. Louis County Bank 
Clayton, Mo., Stevens, who that time was agent the 
plaintiff company. When deposited the draft bore the indorsements 
Laufer’’ and ‘‘R. Stevens, The St. Louis 
County Bank paid the amount the draft Stevens, who ap- 
propriated the money his own use paying the payees 
the draft. 
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May 1913, the St. Louis County Bank made the following in- 
dorsement the draft: 


Mercantile Trust Company, St. Louis, Missouri, order. 


The draft was forwarded the Mercantile Trust Company, which 
indorsed follows: 


the National City Bank, New York City, order. 
Prior indorsements guaranteed May 191—, Mercantile Trust Com- 
pany, St. Louis, Missouri, Edward Buder, Treasurer.’ 


The draft was paid the city New York the plaintiff May 
12, was later discovered that the indorsement ‘‘R. Stevens, 
was forgery. Subsequently the plaintiff insurance company 
was sued the payees the draft for the amount the fire loss 
payment which the draft had been issued. The plaintiffs that suit 
recovered judgment which the plaintiff was compelled pay. Seven 
years later, September 1920, the plaintiff brought this action 
against the St. Louis County Bank, and the Mercantile Trust Company 
recover the amount which the plaintiff was obliged pay satisfy 
the judgment obtained the payees the draft. 

The defense was that the action was barred under the provisions 
section 1317, Revised Statutes Missouri, 1919, for the reason that 
the action was not brought within five years from the time the cause 
action The plaintiff contended that the action was not barred 
under the section question for the reason that the ten-year statute 
limitations applied the rather than the five-year statute. Under 
the ten-year statute (section 1316, Revised Statutes Missouri 1919) 
action upon any writing for the payment money property may 
brought within ten years. 

The plaintiff contended that the action was based upon the war- 
ranty made the defendant indorsers the genuineness previous 
indorsement, and was action upon writing for the payment 
money and was, therefore, within the terms the ten year statute 
limitations. The court upheld the plaintiff’s contention, and, the 
action was brought within ten years after the cause action accrued, 
the judgment was favor the plaintiff. holding that the case 
was governed the ten-year statute limitations the court said: 


clarify the situation somewhat the final discussion the case, 
but necessary state that indorser warrants that the instrument 
genuine and all respects what purports be; that the indorser 
has good title it, and that the instrument the time his indorse- 
ment valid and subsisting. Sections 851, 852, Revised Statutes Miss- 
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ouri 1919. Furthermore, under section 1316 the statute, action 
upon any writing, whether sealed unsealed, for the payment money 
property, may brought within years. long line cases 
this state are the effect that promise implied law from what- 
ever written written contract within the 10-year statute limita- 
tions, and also that this statute broadly construed. course, 
the statute limitations does not begin run until the forgery dis- 
covered. Beaty Cruce, 200 Mo. App. 199, 204 553. 

shown the instant case, the defendant, writing, used the 
word ‘guaranteed,’ hence they undertook writing guarantee; that 
the same they had written that they had promised the drawee 
that the indorsement Stevens was genuine. Impliedly, least, 
and think expressly so, written promise that, that indorse- 
ment not genuine, then the guarantors, the defendants here, will pay 
the money which lost reliance upon such indorsement being 
genuine. 

section 1316, supra, provides that action may brought 
within years upon any writing, whether sealed unsealed, upon the 
payment money. The obligations that the law implies into written 
are just much part the writing itself. 

should remembered that here have indorsement which 
express guaranty, certainly guaranty which the law implies 
from the writing, and the authorities firmly establish the rule that 
guaranty which the law implies from writing just truly part 
the writing though were expressed. Having mind that our 
courts have from early time ruled that the 10-year statute limita- 
tions given broad interpretation, are led the view that 
this statute applicable this 


The Law Negotiable 


series articles which will cover exhaustively the entire body the law 
pertaining Negotiable Instruments 


ROY REDFIELD, the Washington State Bar 


GENERAL CONSIDERATIONS 


The Law Merchant. 

The law negotiable instruments very old. Its principles were 
developed response the needs business during the period when 
commerce began grow and take its modern aspects after the close 
the Middle Ages. One generation after another has dealt with this 
body rules, moulded and remedied its defects. The final product 
receive embodies the wisdom centuries. 

International traders first developed the rules, and their usage be- 
came recognized their own the Lex Law Mer- 
chant. The system made its way into England against considerable op- 
position the part the common-law judges, but was bound 
prevail and did prevail because its inherent usefulness. The sim- 
plicity the traders’ laws and their conformity with sound economic 
doctrine make quite contrast with some the highly artificial fea- 
tures the early English jurisprudence. The Law Merchant not 
much product human ingenuity common sense and experi- 
ence. this the reason why has been found durable and 
permanent. 

legislature invented it, nor did spring from the human mind 
like Minerva from the brain Jove, fully grown and perfected. was 
worked out gradually, under the exigencies trade, and for the most 
part private tribunals the merchants themselves. These private 
courts were often administered connection with the great fairs, which 
mediaeval times and continued until the growth com- 
merce and improved transportation displaced them. fair would 
conducted for month two, and traders from far and near assembled 
many them foreigners. When such men had dispute must 
settled they could not ‘‘tarry the trial twelve 
eld judge said; the jury and the common-law courts were too slow for 
them, they had their own method arbitration. These informal and 
unofficial tribunals were known ‘‘courts pied dusty-foot 
courts, allusion the transient character the litigants. 
land the French name was corrupted into the expression ‘‘pie-powder 
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Contrast with Common Law. 

ean readily understood that justice summary kind was ad- 
ministered these courts the dusty foot. presumptions were 
favor the instrument sued on; presenting made prima facie case, 
and defense was claimed the defendant had the burden proof. 
The procedure the merchants’ courts stands favorable contrast 
the common-law courts the time, which were not always much con- 
cerned with dispensing impartial justice with the observance their 
own rules procedure. Professor Wigmore, distinguished law 
writer, has characterized the early common-law courts being per- 
meated with spirit sportsmanship rather than the spirit judicial 
trial was kind sporting event, which the judges sat 
umpires, see that the rules the game were adhered to. Another 
historian English law says these same early courts the common 
law, are often reminded the cricket match. The judges sit 
court, not that they may discover the truth, but order that they may 
answer the question ‘How’s that?’ This passive habit seems grow 
upon them time goes This certainly was not the disposition 
the merchants’ courts. Their concern was see justice done, and done 
The simplicity and directness their methods sufficiently ac- 
count for the modern rule that negotiable instrument imports con- 
the plaintiff suing upon does not need into details 
the original transaction order make his prima facie case. The 


courts now presume the merchants’ courts presumed, that man who 
sets negotiable paper afloat the currents trade owes the debt 
stands for. certain extent, defenses may shown, but the pre- 
sumptions are all favor the instrument. 


Common Law Adopts the System. 

The merchants’ courts continued their function Eng- 
land until the increasing jealousy the common-law judges brought 
about legislation which enabled the common-law courts extend their 
jurisdiction over all commercial matters. Then for long time the law 
merchant, while recognized valid principle, was not considered 
much the law the land special body custom recognized among 
merchants and therefore forming part their contracts. was 
necessary each case show the custom instead taking for 
granted part the law which every judge, virtue his office, 
must assumed know and Finally, the volume business 
and the familiarity these rules reached point where proving the cus- 
tom was useless and stale formality, and the law merchant became 
recognized the law the land. Sir William Blackstone refers 


Polloek and Maitland, History English Law II, 667. 
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this body rules ‘‘a system engrafted upon the ancient stock the 
common law,’’ and such statement both accurate and highly descrip- 
tive. the time the American Colonies were separated from England, 
the law merchant was integral part the English common law, and 
was therefore inherited along with that system 
which took from the mother country. 
The Law Moulded Commerce. 

every stage the legal development this subject, the economic 
requirements have been first recognized clearly and contended for until 
positive law gave its sanction. Economic law has led the way. have 
seen that negotiable instruments rudimentary form were known 
the Middle Ages. was the development and extension banking 
following that period which produced corresponding development 
the instruments credit indispensable tools the banker’s trade. 
Thus, bills exchange were first used only exporters and importers 
effect payment distance. Then they became recognized and the 
law merchant applicable between domestic merchants, that 
inland bills exchange were the same footing foreign bills, and 
finally, the time Lord Mansfield the latter part the seventeenth 
century, find that foreign and inland bills, checks and promissory 
notes were all common use England and governed practically 
the same rules recognize today. 

§5. The Statute Anne. 

The most interesting all these struggles the part com- 
mercial usage get itself accepted positive law was the conflict seen 
the time Queen Anne, which the merchants sought have Chief 
Justice Holt recognize the negotiability promissory note. The idea 
negotiability had been pretty well established already bills 
exchange, which were the earlier device common usage. There was 
recognized distinction between the mere assignment contract rights, 
which species transfer put the assignee strictly the shoes his 
assignor, taking the latter’s rights subject any defenses that might 
exist against him, and the negotiation bill exchange. had been 
understood for long time previous Lord Holt’s day that negotiation 
was something more than the simple transfer rights; the negotiation 
bill exchange not only carried title the paper but also 
the new holder right enforce free from defenses. This principle, 

however, was somewhat contrary the spirit English law, which for 
time forbade even the simple assignment contract rights, and when 
did permit such assignment recognized all the possible defenses against 
the contract the hands the assignee. The stubbornness the old 
legalists was exhibited manner Lord Holt. Several. 
cases were waged before him promissory notes, which the plaintiffs 
sued upon these though they were bills exchange and sought 
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have the benefit the law merchant. the last these cases, that 
Buller Crips, the note had been transferred indorsement, and the 
indorsee brought suit the theory that the paper had been negotiated 
him. The Chief Justice was very much set against extending 
doctrine negotiation. said, substance, that the plaintiff ought 
have remedy, but that the court was not favor treating promis- 
sory notes like bills exchange, the precise point his objection being 
that the plaintiff ought have followed the old common-law remedies 
and should not have sought build his case the theory negotiation. 
Lord Holt had already complained earlier the stubbornness 
and obstinacy the merchants and bankers Lombard Street who. 
give laws Westminster The jealousy and irritation 
which betrayed connection with this matter seems have been 
soothed, however, the extent that was willing consult with the 
merchants about the subject. The reporter who gives the case 
Buller Crips goes say, ‘‘And another day the Chief Justice 
declared that had desired speak with two the most famous mer- 
chants London, informed the mighty ill consequences that was. 
pretended would ensue obstructing this course; and that they had 
told him, was very frequent with them make such notes, and that 
they looked upon them exchange, and that they had been used 
for matter thirty 

Here was contest between business convenience one hand, 
and old-fashioned ideas legal theory the other. Lord Holt’s word 
was law for the time being, but sufficiently appears that the merchants 
and bankers were not without influence themselves, and very soon 
statute was enacted, during the reign Queen Anne, which undid the 
mischief Lord Holt’s narrow-minded decisions. This statute put 
promissory notes exactly the same footing with bills exchange. 


Two Main Principles Established. 

This final triumph the idea negotiability marks the end the 
formative period. Refinements and improvements the system were 
yet made, but the underlying principles that make commercial 
paper what were now established. instruments commerce, 
bills and notes were shaped for their proper use. They were recognized 
unique sort contract, having qualities different from the ordinary 
contract. The feature negotiability is, course, first 
and foremost these attributes. virtue this commercial 
paper may pass from hand hand and accepted substitute 
money, regardless defenses that might obtain between the original 
parties. course there are familiar limitations this privilege; the 
subsequent takers must such come within the protection accorded 
holders due course. But while the paper circulating 
course, there are very few defenses that can prevail against it. 
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Next negotiability, the most important bills and 
notes the accumulation secondary contracts which they pick 
and along with them. These are the implied contracts added 
those who handle the paper subsequent the original parties. The con- 
tract indorser clear-cut and distinctive, contrasting sharply 
with the liability person who merely assigns ordinary contract. 
The latter does indeed impliedly warrant certain things respect the 
paper assigns, such title, genuineness, ete., but the man who puts 
his name negotiable instrument indorser goes beyond these 
implied warranties and adds engagement his part that under cer- 
tain conditions will pay the obligation himself. This feature just 
necessary negotiability, the paper serve the representative 
money. The party whom offered may not know anything 
about the original parties their solvency and afford take the 
paper only the party dealing with will add his own 
was said Lord Mansfield the old case Heylyn Adamson 
indorsee does not trust the the original drawer; 
does not know whether such person exists, where whether 
his name may have been forged. The indorser his drawer, and the 
person whom originally trusted case the drawer should not pay 
the Through the addition indorsements re- 
sponsible parties, the paper improves passes from hand hand. 

All the provisions the Negotiable Instruments Law are grouped 
around these two cardinal principles. They give coherence and or- 
ganization. Whatever fails fit with these ideas has been excluded. 
The result has been singularly logical and compact body law. Part 
geared part with the precision and fine machinery, and 
this likeness further seen the certainty its operation upon the 
raw material facts. Generally speaking, the outeome lawsuit 
unpredictable, many equities and peculiar facts may enter 
qualify negative the right that claimed. But rejecting these 
uncertainties personal defense, the mechanism the law merchant 
grinds out standardized product; the paper generally enforceable 
the hands holder due course. 


§7. The Uniform Act. 


This element certainty operation has been aided 
the law. long was gathered from court decisions only, 
there was sure some variance and conflict. England found de- 
sirable reduce the law merchant formal written rules 1882. 
the United States there was even more reason for agreeing upon 
written statement, since the independence our State jurisdictions had 
made possible serious amount confusion. growing sentiment 
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favor uniformity resulted the taking action the Commis- 
sioners for Uniform State Laws their meeting Detroit 1895, 
looking the preparation draft the law for submission State 
Legislatures. The committee charge offered its proposed draft the 
following year, 1896, and was adopted the Commissioners and 
recommended the various States. Several the legislatures adopted 
this proposed statement the law their next sessions, and within 
decade large number the States had followed their example. the 
present time, every State and territory the Union has this codified 
law except Porto Rico. 

This statement the law was some extent modeled upon the earlier 
English enactment, Bills Exchange Act. does not attempt 
make new rules, but rather give concise statement the law 
has been recognized the weight authority the past. few in- 
stances where considerable had separated American courts, 
was sought settle such conflicts adopting what appeared the 
better rule. The Negotiable Instruments Act covers the field the law 
merchant pretty well, although once while case will arise which 
does not seem governed any provision the statute. This con- 
met applying the rules the law merchant deduced 
from English and American law. The Negotiable Instruments Act 
itself contemplates such emergencies that section which says that ‘‘In 
any case not provided for this act the rules the law merchant shall 


§8. Adoption States. 
For the most part, the States adopted the law just was drafted 


and recommended. Some them made minor changes, and where such 


changes are any consequence they will noticed connection with 
the points which they relate. Generally speaking, the law has 
complished the object intended. The variations and now are 
insignificant compared with the state the law prior 1897. There 
can doubt that commerce and have been greatly benefited 
this elimination conflicts which were growing more serious every 
year. 


Ames-Brewster Controversy. 

has been said the uniform act that might have been put into 
even better form general criticism had been invited before sub- 
mission the legislatures. any rate, the criticism came and was 
valuable, though too late bear much fruit. James Barr Ames, Dean 
the Harvard Law School and leading authority commercial 
paper, was the chief critic, series articles which were published 
the Harvard Law Review. was answered Judge Lyman 


196 the Negotiable Instruments Law. 
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Brewster, one the committee which drafted the Act. Their discussion 
makes valuable contribution the literature this his 
opponent Judge Brewster admitted ‘‘No keener weapon than that wielded 
the accomplished Dean the Harvard Law School could turned 
against the Negotiable Instruments Law.’’ These discussions had con- 
siderable effect Illinois, which did not adopt the codified law until 
1907, and did then with modifications prompted Dean Ames. The 
Act here adopted varies from the original model more than that 
any other State. 


FORM AND CONTENTS 
10. Negotiability. 

There are many written orders pay that are not bills exchange, 
and many written promises pay that are not negotiable notes. Such 
informal documents are often contracts,’’ dis- 
tinguish them from negotiable instruments proper. All the differences 
between the two kinds are summed the word ‘‘negotia- 
The true negotiable instrument, though similar the common- 
law contract many respects, has addition the two features peculiar 
itself mentioned the proceding sections, and these are inseparable 
from negotiability. the hands that favored person, holder due 
course, free from ordinary defenses available between the original 
parties, and picks and with the promise each successive 
indorser that will, under certain conditions, pay the obligation him- 

say that paper negotiable does not mean simply that salable 
transferable. instruments may, rule, sold and 
transferred freely negotiable ones. The differencé that 
the non-negotiable instrument remains always subject original de- 
fenses, any such exist, and person can holder due course 
with respect it. But must here said with emphasis that when 
instrument classified non-negotiable such ruling does not mean 
that necessarily worthless that rights can under it. 
eourt will often say instrument that ‘‘bad’’ ‘‘insuffi- 
when discussing from the standpoint negotiability. Such 
decision merely holds that the paper fails measure certain 
standard, yet the document may still represent valuable rights. 
true that rejecton paper not negotiable may make worthless 
because that holding lets some defense which may prevail against 
but often-times the only difference made that the holder must 
seek some other legal remedy. should plain, therefore, that 
classifying paper negotiable non-negotiable are not condemn- 


The Ames-Brewster papers are with additional comment, Pro- 
fessor Brannan’s “Negotiable Instruments Anderson Co., Cincinnati, 
publisher. 
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ing the latter kind, but pointing out its inferiority. are dealing 
with two sorts obligations, higher set that very stringent and 
binding, and lower set which less stringent and much more easily 
defeated. the great majority cases the distinction between the 
two sorts paper important because somebody trying get 
court decide that holdér due course and therefore free from 
some claimed defense. there really defense all, will often 
matter very little whether the paper one sort the other. 

Let consider simple illustration. Smith buys horse from 
Jones, and gives his promissory note for the price. Before delivery 
can made Jones’ barn burns and the animal destroyed. Neverthe- 
less Jones dishonestly sells the note, party who knows nothing about 
the transaction. Whether such party can make Smith pay depends 
strictly whether the note negotiable form. is, the defense 
Smith would like raise excluded; not, Smith’s defense will 
heard and will quite certainly prevail. But suppose now that the 
animal was actually delivered and that there was defense; such 
case would course easy for the transferee the note get judg- 
ment it, even though were not negotiable instrument, 
has any rate succeeded all the rights the original payee. 

this illustration might first seem needlessly elementary, its pur- 
pose may seen the stress throws. upon due form; also shows 
the sharp contrast between the common law and the rules the Law 
Merchant. Anyone who deals extensively commercial paper meets 
both sorts instruments, and these are governed two different legal 
systems. highly necessary that there ready means dis- 
tinguishing, and such test furnished the Negotiable Instruments 
Act, which very properly begins standard. Section 
the statute provides: 

must the following requirements: 

must writing and signed the maker drawer. 

Must contain unconditional promise order pay sum 
money. 

future time. 

Where the instrument addressed drawee, must 
named otherwise indicated therein with reasonable certainty.’’ 

slight change appears the wording subdivision the Act 

adopted Arizona, Idaho, Iowa, Kentucky, North Carolina and 
Wyoming. these States, subsection reads: payable the 
order specified person This change really makes 
difference the meaning the sentence. 


‘ 
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Instrument Must Written. 

reason for this first requirement obvious. the paper 
circulate like money, must competent speak for itself and make 
its terms plain. All that contemplated that the document shall 
intelligible, and print just effective writing for this purpose; 
section near the close the Act which terms are defined, pro- 
vided that ‘Written’ includes printed, and ‘writing’ 
There doubt that writing print includes engraving litho- 
graphing. 


§12. Signature. 

While the instrument must authenticated some inscription 
that the law can recognize signature, there some latitude 
the place and manner signing, fairly appears that the person 
primarily liable made his mark, caused made, 
with the intention obligating himself thereby. form the 
signature, has been held that initials will suffice, even without the 
surname that abbreviated forms may used, ‘‘Jno.’’ for 
that inadvertent misspelling will not invalidate the signing, 
the case ‘‘Joiah’’ for effective pen, and en- 
graving good the primary party chooses adopt such signatures 
are sometimes seen bonds and coupon notes. Trade assumed names 
bind the signers; the latter portion section says: ‘‘One who signs 
trade assumed name will liable the same extent had 
signed his own Signing mark sufficient, the all- 
important purpose adopt the paper accompanies the act. Witnesses 
the act marking are not necessary validity the document 
negotiable instrument, however convenient they may aiding proof. 
signature any party may made duly authorized agent. 
particular form appointment necessary for this purpose; and 
the authority the agent may established other 

Kentucky this provision changed require the appoint- 

the position the signature, may elsewhere than its 
usual place the lower right-hand corner. may even the body 
the instrument appears have been placed there authentica- 
tion and not mere recital party’s name. may written 
the top, the side, across the face and still valid 


191 the Act. 

Palmer Stevens, Denio (N. Y.) 471. 

Lassen Pank Sherer, 108 Col. 513. 
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maker’s signature appears have been written with intent make 
primary liability. But any deviation from the usual custom signing 
the lower right-hand corner certainly undesirable, because such 
deviation tends throw doubt the very important matter intent. 
such doubts, the Act says this: signature placed 
upon the instrument that not clear what capacity the person 

extreme case might supposed which only one name appeared 
the face note, such signature being written the side top. 
such signer should contend that meant only indorse, and that 
somebody else was the maker but failed sign, can readily 
seen that the statutory provision above shown would give his contention 
much support. the court held with him, the paper would not 
negotiable instrument, for lack maker’s signature. The hypothesis 
here suggested indeed not especially far-fetched, very common 
for unedueated persons sign documents the wrong place. 


§13. Promise Order. 


The promise contained note, the order contained bill 
exchange, ought definite and expressed with reasonable clearness, 
not merely suggested implied. From time long prior the adop- 
tion the Negotiable Instruments Act, the better authorities. have held 
that the language the instrument must convey the meaning order 
promise, distinguished from the mere acknowledgment debt. 
But some courts were out line with this rule that they gave the 
negotiable promissory notes due bills and other such in- 
formal documents, the theory that the necessary promise pay would 
implied from the written admission debt. believed that the 
language the Act above shown for definite expression 
order promise. The majority American jurisdictions certainly 
hold this view. the States which follow the approved rule, mere 
due bill cannot promissory note, nor can instrument the form 
because both these writings lack definite promise 
from the fact such acknowledgment, the courts will understand 
that the debtor agrees pay, and between the original parties the in- 
strument such writings have effect evidence debt which will 
enforced. But make instrument negotiable, most the States 
there must promise order which not merely implied, must 
expressed the very wording the instrument. 

Two decisions will serve illustrate. Pennsylvania the 
following instrument was considered 


10. Sec. the Act. 
11. Patterson Poindexter, Pa., Am. 554, 
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hereby certify that Tarply has deposited this bank, pay- 
able twelve months from first May, 1839, with five per cent. interest till 
due, per annum, three thousand six hundred and ninety-one dollars and 
sixty-three cents, for the use Patterson Co., and payable only 
their order upon the return this certificate. 

Clifton, 
Asst. 


_It was sought the plaintiff uphold this writing promissory 
note order assert indorser’s rights. The court held, however, that 
promise pay. The use the word ‘‘payable’’ was con- 
sidered mean more than the acknowledgment debt without the 
specific promise pay it, and the instrument was held non- 
negotiable. But instrument only slightly stronger the meaning 
its language was held sufficient New Hampshire The in- 
strument here indorsed 

19th, 1830, good Robert Cochran order, for $30.00. 


borrowed money. 
March.’’ 


The court said that this was negotiable instrument and that the 
words ‘‘Good Robert meant that payment would made 
him presentation it. This reasoning admits the distinction 
stated above, that the actual meaning the words used such 
convey promise order. the first illustration, the certificate 
deposit was really nothing more than due bill, acknowledgment 
debt. the second ‘‘good Robert Cochran order for 
could mean only that $30.00 would paid; hence the instrument was 
held negotiable. But this was close case, and might easily have been 
decided the other way. 

Most the decisions which give due bill the 
promissory note were rendered cases previous the adoption 
the Negotiable Instruments Act the respective States which held. 
Such early decisions can found Alabama, Arkansas, Colorado, 
Florida, Georgia, Indiana, Kansas, Missouri, New York, South Dakota, 
Tennessee, Vermont and Wisconsin. the very purpose 
the Law Merchant was reduce conflicts among the States, 
hoped, and also assumed, that the adoption the Act might in- 
duce the courts these States hold that the required promise 
order must now expressed and not merely implied. Even re- 
cently 1915, however, the Supreme Court Missouri held instru- 
ment which was substance due bill valid promissory note 
suit between the original 

Though should recognize the possibility that some States due 


Franklin March, H., Am. Dee. 462. 
13. Weber Jantzen, Mo., 180 Rep. 432. 
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bills U.’s might still treated negotiable instruments, 
none the less true that they should regarded with suspicion. The 
probability that almost any court would now hold that they cannot 
negotiated off original defenses. 

due bill may somewhat improved the addition words 
which tend express promise. ‘‘Due John Smith ‘‘Due 
John Smith thirty days from date,’’ are instances which the idea 
promise has been slightly strengthened. Even fortified, such in- 


are certainly not regarded with favor. believed 


that the spirit the Negotiable Instruments Act requires the use 
words which will convey the thought order promise without the 
necessity for any far-fetched interpretation. 

bills exchange, the force the order not impaired using 
words courtesy such ‘‘Please pay,’’ ‘‘You will kindly and 
the like, although there must such positive direction that payment 
not merely allowed permitted, but effect required. Justice 
Storey says that courteous wording ‘‘should not too nicely scanned, 
nor regarded because its politeness asking favor rather than 
demanding right.’’ 

But the order must somewhere expressed, not merely implied. 
Even though the paper should show intention draw bill, this will 
not suffice there failure express the order. case arose 
where railroad owed money bridge company and sent 
writing which consisted first statement the account, then 
receipt below for signature and below that the words, ‘‘This voucher, 
when properly signed, becomes ete. Since there was 
specific order pay, the intention make draft, although disclosed 
the face the instrument, was held not sufficient make the paper 
negotiable. 

While the law allows some latitude the choice words express 
the promise the order, certainly there place where originality 
expression less encouraged than the writing negotiable 
instrument. Certain words and phrases have received the sanction 
usage and judicial interpretation; known exactly what their legal 
effect will be, and the well-informed person who position control 
the language instrument which interested should cer- 
tainly employ the tried and tested words. note ought use the word 
and bill ought say ‘‘pay’’ and ‘‘please pay.’’ de- 
parture from these well-understood expressions may step into the 
field conjecture and uncertainty. 


Instrument Must Unconditional. 
Certainty obligation very necessary requirement for any 


14. Louisville Co. Johnson, Ala., So. Rep. 580. 
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jurist has said: would perplex the commercial transactions man- 
kind paper this kind were issued out into the world in- 
cumbered with conditions and contingencies, and the parties whom 
they were offered negotiation were obliged inquire when the un- 
certain events would probably reduced 

When condition distinctly stated such the face the paper, 
negotiable instrument. ‘‘Provided that certain ship has then 
pay,’’ these are such phrases would fatal negotiability. 
less obvious are the conditions sometimes expressed with reference 
time payment. sale ‘‘on her wedding ‘‘upon 
receiving inheritance,’’ such contingencies import condi- 
tion because they relate things that may never come about. fa- 
miliar example this connection note payable one his twenty- 
first birthday. may not live long, and the note not negotiable. 
All such cases are covered further provision the Act, which says: 
instrument payable upon contingency not negotiable, and the 
happening the event does not cure the 


15. Implied conditions. 

Sometimes the objectionable condition not easy recognize, and 
requires some for its detection, being implied rather than ex- 
pressed the language used. permissible for the instrument 
refer the transaction out which originates, but such statement 
discloses contingency which may defeat payment, the negotiability 
the paper spoiled. Suppose note were recite that was given for 
the purpose supplying collateral manifest that such 
note could not held negotiable, because the payment other per- 
formance the main obligation would discharge the collateral. 
note should contain the statement that was given part payment 
purchase price, and that the maker reserved the option pay this 


note forfeit what had already paid, such option would 


the note conditional. Whenever bill note contains some statement 
about the dealings antecedent it, such language should closely 
oftentimes the purpose making such recital add 
condition growing out the original negotiations. 


16. Oral Conditions Generally Invalid. 
Mere oral conditions expressed talk between the original parties 


not affect negotiability. For example, note might given for the 


price corporate stock, with understanding between the parties that 
the note should not binding maturity the stock was quoted below 


15. Lord Kenyon Carlos Fancourt, Eng., 482. 
16. See, the Act. 
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par. reason legal principle hereafter considered such con- 
dition would ordinarily not considered even suit the note be- 
tween the original parties: Written contracts are not changed 
easily mere talk. The note here supposed would negotiable; the 
dition the objectionable proviso must appear the instrument, 
least some other writing which travels along with it, like mortgage 
securing it. certain extent such documents must read together 
with the instrument they accompany. But let remembered that 
are here discussing only negotiability, quality the instrument; 
our meaning not that oral condition could always safely ignored. 
Knowledge coming one about take the paper might prevent his 
holder due course. 


§17. Future Consideration. 
this connection the question has whether negotiability 
will spoiled reciting consideration for the paper which has not 
yet been furnished but only promised. Should one understand that 
the possibility failure furnish the consideration promised makes 
the note bill contingent and therefore non-negotiable? The point 
was considered where the note read follows: 


July 1887, promise pay Dalziel, order, the sum 
three hundred dollars, for the privilege one framed advertising sign, 
size inches, one end each one hundred and fifty-nine street 
ears the North Chicago City Railway Co., for term three months 
from May 15, 1887. 


Cooper 

This note was bought the plaintiff bank before maturity. Pay- 
ment was resisted because Dalziel had wholly failed perform his 
promise. course, such failure would have been defense the note 
between original parties. The plaintiff, however, claimed was 
holder due course negotiable instrument and therefore not 
troubled with defenses that might obtain against the original payee.. 
was necessarily important the case determine whether the paper 
was fact negotiable, and the court held that was, the reason assigned 
being that the paper was payable all events certain date and not 
made conditional performance. This case represents the weight 
authority, though there are few jurisdictions which appear hold that 
recital consideration not yet furnished does affect the paper, 


shown the diseussion reserved title notes, taken later 
article. 


Rep. 417. 


(To continued) 


Banking Decisions 
this department are published each month all the important decisions the 


Federal and State Courts, involving questions pertaining the 
law banking and negotiable instruments 


BANK NOT LIABLE PAYING CHECKS 
LACKING APPROVAL SIGNATURE 


Calvin Coal Co. First National Bank Bastrop, Court Civil 
Appeals Texas, 286 Rep. 901 


The plaintiff coal company which kept its checking the 
defendant bank notified the bank pay checks signed its seeretary 
and approved its superintendent. Subsequently the secretary was 
made secretary and treasurer and the superintendent was made act- 
ing vice-president and both were elected directors. The by-laws pro- 
vided that the treasurer should ‘‘sign checks made the corpora- 
did not appear that the bank had any knowledge this 
by-law provision. During the period five years, the secretary 
drew and checks aggregating about $4,000, which did not 
bear the approval signature the superintendent and the proceeds 
which were not received the corporation. During the period 
mentioned, the company’s passbook was balanced and the canceled 
vouehers returned twenty-seven times. The passbook, statements 
and vouchers were checked over the secretary and were not ex- 
amined any other officer the company. this way, the secre- 
tary was able conceal from the corporation the fact that im- 
proper checks were being issued. appeared that, during the five 
period question, there was audit the books the 
pany. was held, under the circumstances recited, that the coal 
company was estopped deny the authority the secretary draw 
and collect the checks involved and that the bank was not responsible 
the company. 


Action the Calvin Coal Co. against the First National Bank 
Bastrop. Judgment for defendant, and plaintiff appeals. Affirmed. 
Black and Douglas Carter, all San Antonio, for appellant. 


Maynard Maynard, Bastrop, and Black, Austin, for 
appellee. 


For ‘similar decisions see Banking Law Journal Digest (Third 
Edition) 439. 
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MeCLENDON, J.—Suit Calvin Coal Co. against First Na- 
tional Bank Bastrop for $4,099, alleged balance due the coal company 
upon deposit account with the bank opened the 19th day 
1919, and closed the 23d day March, 1925. The coal company 
claimed that the amount this balance had been wrongfully paid out 
the bank upon checks drawn Jenkins and unauthorized be- 
cause not approved Waugh, accordance with instructions. 
given the coal company the bank the time the account was. 
opened. The bank defended the main the ground that had 
made during the period statements account accompanied can- 
celed checks and vouchers which were returned the coal company, 
and objections any items were ever made the latter, reason 
which was urged that the plaintiff could not recover upon the doc- 
trine stated account and estoppel. Defendant also pleaded limitation 
and authority Jenkins draw the checks controversy. There was. 
jury trial, but upon conclusion the evidence the court directed 
verdict favor defendant and rendered judgment 
this judgment the coal company has appealed. 

The controlling question the whether the trial court com- 
mitted error directing verdict favor the bank. 

Viewing the evidence most strongly the bank’s favor, will 
port the following findings: Prior November, 1919, the Calvin Coal 
Co., corporation, conducted its business office San Antonio, Tex. 
Its mines were Calvin, not far from the town Bastrop, 
county. Silliman was its president, general manager, and largest 
stockholder. few days before the was opened, Jenkins was. 
employed acting secretary the corporation and Waugh superin- 
tendent. Jenkins’ duties gave him full charge the office, books, and 
the affairs the corporation, while Waugh superintended the 
mines. About this time was determined move the bank account 
the corporation from San Antonio Bastrop and conduct the business 
the Calvin. Silliman contemplated leaving the State- 
for his health, and the entire conduct the company’s affairs was turned 
over Jenkins and Waugh, under division duties above stated. 
November 18, 1919, Silliman addressed letter the bank 
the removal the offices Calvin and the decision open 
with the bank. The letter contained the following paragraph: 


absence, and unless otherwise notified, all cheeks 
posited with you will indorsed Waugh, Supt., and all checks: 


the following day, Silliman went the bank with Jenkins, de- 
livered the letter the cashier, and stated orally him the matters: 
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contained the letter. the same time account was opened and 
deposit made. 

January 20, 1920, the stockholders the coal company met and 
elected Waugh and Jenkins the directorate, and the same day 
Waugh was elected the board directors acting vice president, 
and Jenkins secretary and treasurer, the corporation. The duties 
the treasurer evidenced the by-laws the coal company were 
follows: 

treasurer shall have custody all the funds and securities 
the corporation which may have come into his hands. When neces- 
sary proper shall indorse behalf the corporation for col- 
lection checks, notes, and other obligations, and shall deposit same 
the the corporation such bank banks the board di- 
rectors may designate. shall sign all receipts and vouchers for pay- 
ment made the corporation. shall sign checks made the cor- 
and pay out and disburse the same under the direction the 
board directors. shall sign with the president, such other 
person persons may designated the board directors, all 
authorized promissory notes and bills exchange, bonds, and other 
securities the corporation. Whenever required the board shall 
render statements his cash account, and shall enter regularly, the 
books the kept for that purpose, full and accurate 
accounts all moneys received, and paid, him account the 
corporation. shall perform all duties incident the position 
treasurer, subject control the board, and such other duties may 
imposed upon him the board directors, and shall give bond 
such sum the board directors may require.’’ 


About ten days after this meeting Silliman went California, where 
remained until the following fall, when returned San Antonio 
and spent the winter Texas. From that time until 1925, spent 
his summers California elsewhere outside Texas and his winters 
Texas. During that period was Texas about six months each 
year. During the time was Texas went Calvin about once 
month and spent several days each visit, looking into the affairs 
the corporation. During the period which the account was kept with 
the bank, deposits and checks amounted $375,071.77, the account 
balancing March 23, 1925, the day was closed. During this period 
the coal company’s passbook the bank was balanced, full statement 
the account rendered, and canceled checks and vouchers returned 
Jenkins for the coal company different times. The passbook, state- 
ments, and vouchers were checked over Jenkins and placed the 
coal company’s safe Calvin, but were not examined any other 
officer the coal company, although they were accessible all times 
Silliman, Waugh, and other officers and directors the corpora- 
tion. Jenkins made Silliman semimonthly statements the financial 
affairs the corporation, and annual statements the directors. The 
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eoal company had form voucher check which had its face 
place for the signature Jenkins acting secretary, and the reverse 
side blanks showing the items for which the voucher check was drawn, 
and place for the approved signature Waugh superintendent. 
voucher record was kept, and the vouchers were numbered consecu- 
tively. checking over the books and records the corporation for 
the period the account the bank ran failed any record 
items the bank’s statement aggregating the amount sued for. Those 
items began 1921, and covered the period from that date about 
January, 1925. auditor was appointed the court, and his report 
showed that was impossible check the books the corporation with 
the bank’s statements, because large number the checks vouchers 
were not among those not produced were those covering the 
items sued for and additional items amounting about $14,000, which 
latter, however, were accounted for and admitted correct for the 
reason that the books the corporation showed that received the 
benefit these items. Among the canceled vouchers produced, was 
shown that many instances Waugh did not approve the vouchers. 
some instances they were not signed Jenkins, and few instances 
they were not signed any one; some the so-called one-signature 
vouchers were made payable direct Silliman, and were indorsed and 
eashed him, and one instance, least, voucher without any 
signature was made payable Silliman and indorsed and cashed him. 
various times during the running the account loans were made 
the bank the corporation and these loans were paid 
drawn Jenkins alone his capacity secretary and treasurer. The 
items for which the coal company brought suit were counterchecks 
drawn Jenkins secretary and treasurer. One the employees 
the bank testified that some the proceeds these items went the 
personal Jenkins the bank. What the various items 
question were drawn for was, however, not shown the testimony. 
Jenkins testified that had authority draw the checks, and that they 
were all for proper items, chargeable the coal company. The auditors 
appointed the court and the other witnesses who examined the coal 
company’s books testified, however, that there was nothing the books 
from which these items could identified having ever been taken 
into account. There was pleading the coal company any fraud 
the part the bank any its officers 
between the bank its officers and Jenkins. Nor would 
the evidence warrant inference that there was such fraud collusion. 
Silliman and Waugh testified that they had knowledge the drawing 
the Jenkins until March, 1925; and Waugh further 
testified that the semimonthly and annual statements which Jenkins 
made were accordance with the books the company, but would not 
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check with the bank account. During the entire period the account 
ran there appears have been audit the books the company, 
and examination the bank account any officer agent the 
coal other than Jenkins. 

think the facts above detailed present clear case both account 
stated and estoppel. The following from Ruling Case Law, 214: 


well settled that the entry the debits and credits de- 
positor’s passbook banking institution, striking balance, and then 
delivering the book the customer with his canceled checks constitutes 
rendition account, that the retention the book balanced 
the customer for unreasonable time without objection the amount 
rendered will constitute account 


the same effect are Weinstein Bank, Tex. 38, 171, 
Am. St. Rep. 23; San Antonio Bank Llano Bank, Tex. 436, 
368; Corpus Juris, 639; Corpus Juris, pp. 694, 709, 711. 

urged appellant that the case here presented one con- 
tract, which the bank agreed honor checks vouchers the coal 
company only when drawn Jenkins and approved Waugh; that the 
bank violated this contract and the coal company entitled recover 
regardless whether was negligent not examining the bank’s 
statements and the canceled checks and vouchers. also urged that 
the delivery the passbook, statements, and canceled checks and vouch- 
ers Jenkins did not constitute notice the coal company, because 
Jenkins was personally interested concealing his improper with- 
drawals from the account. These contentions not think are sound. 
may conceded that the original instructions the bank were that 
all vouchers checks should signed Jenkins and approved 
Waugh, and may also conceded that, long these instructions 

*remained unchanged either expressly implication, the bank would 
liable for paying checks vouchers not drawn. When con- 
sider, however, that the entire business the concern was practically 
turned over Jenkins and Waugh, that the alleged improper checks 
covered period from 1921 1925, that frequent statements with can- 
celed checks and vouchers were made which were never objected to, 
cannot regard the original instructions, conceding that they were made 
testified Silliman, being binding upon the bank. Silliman, 
according his own testimony, spent about half each year Texas, 
and visited Calvin, looking after the company’s business about once 
month during that time. attended the annual meeting the board 
directors each year and kept touch with the company’s business 
affairs through reports from Jenkins and personal visits the office 
Calvin. The record shows repeated variations from the practice hav- 
ing two-signature checks vouchers, and that these variations were 
participated some instances Waugh and others Silliman. 
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The obligations the coal company the bank were paid counter- 
checks, signed Jenkins alone, without any voucher record being kept 
such withdrawals from the bank account. most casual examination 
the books the bank would show that the two-signature rule was 
not followed invariably, and checking over any one the state- 
ments period over five years would have brought forth the 
information that Jenkins was not following this practice, but was draw- 
ing counterchecks the bank account. The course business actually 
followed during practically the entire period, being variance with 
the original check instructions, clearly constituted 
waiver that requirement. should also borne mind that 
the time those instructions were given Jenkins was not director 
officer the company, and that January, 1920, was made di- 
rector and elected the position treasurer, the duties which office 
clearly gave him control the bank account. Independ- 
ently, however, his authority treasurer evidenced the by-laws 
the corporation, think the course business clearly showed 
waiver the two-signature check requirement. 

The fact that the corporation delegated Jenkins alone the matter 
checking over the bank statements, that Jenkins may have acted 
his own interest drawing the items question, and that was 
his interest disclose the true state the bank account the other 
officers the corporation, did not affect his authority bind the 
poration far its dealings with the bank were concerned. was 
not alleged nor shown that the bank its officers were any way par- 
ties any bad faith Jenkins’ part. The bank acted accordance 
with sound business principles and all fairness making full and 
complete detailed statements whenever called for the corporation, 
and the same time returned the evidence its possession the debit 
items the This was all the bank could expected 
the premises. Silliman, Waugh, the other directors the cor- 
poration were kept ignorance the state the account for the period 
five years and the statements which the bank made during that 
period, was due fault the bank, but the lax business methods 
the coal company and its officers delegating Jenkins alone the 
entire custody its financial affairs and the duty checking the bank 
with the books the corporation, and the that implicit 
was reposed Jenkins. was clearly the duty the coal 
company have the bank account checked within reasonable time and 
determine and report any irregularities. delegated this duty 
Jenkins, and bound Jenkins’ acts, even though may have 
acted his own interest even fraudulently—a question which 
unnecessary pass upon. Bank Alien, 100 Ala. 476, So. 335, 
426, Am. St. Rep. 80. 

Under the principles laid down Weinstein Bank and San An- 
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tonio Bank Llano, Bank, above, clear case estoppel 
presented. the bank’s statements, canceled checks, and vouchers had 
been examined within reasonable time, there question but that 
the question would have been brought light the 
first statement which they appeared, and further loss would have been 
prevented. also appears that many the checks and vouchers, in- 
cluding all those involved the suit, were lost and were therefore 
not available the bank, and its position that regard was altered 
its detriment the failure examine and report the several state- 
ments. The language Judge Denman Antonio Bank Llano 
Bank, above, peculiarly applicable this case. 

Appellant contends that this case ruled the decision Cole- 
man Drilling Co. First Nat. Bank (Tex. Civ. App.) 252 215, 
the Amarillo Court Civil Appeals, which writ error was re- 
fused. unnecessary consider that further than call at- 
tention some essential differences between the facts there and the 
here. That was case payment forged checks, while here 
have the payment checks drawn officer the corporation. 
There the jury found that the bank was negligent not discovering 
the forgeries here the question was only one authority the treasurer 
the corporation draw the checks without the approval another 
officer. There the negligence the depositor consisted only his fail- 
ure for his bank statements for period eight months and 
have them examined; here the statements were called for and rendered, 
and all canceled checks and vouchers returned the depositor and re- 
mained among its records from the time the several statements be- 
ginning 1921 until March, 1925. The facts here are wholly different 
from the facts there, and the case presented comes clearly within the 
principles announced the authorities above cited. 

The foregoing holdings dispose the first seven assignments 
error. 

The eighth assignment complains the refusal the trial court 
permit appellant file second trial amendment. This trial amend- 
ment was offered after Jenkins had given his testimony for the de- 
fendant. alleged, substance, that defendant knew the course 
business the plaintiff have all checks vouchers against its 
account signed one man and approved another; that Silliman 
contemplated extended absence from the state; that this plan was 
protect the plaintiff its that Silliman went California 
and was there almost continuously until early 1925, when for the 
first time learned that Jenkins his absence had drawn the irregular 
checks, received the bank’s statements, and failed report the irregu- 
larities him any other officer the bank. These allegations, 
our opinion, added nothing what had already been pleaded. They 
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could not change the evidence, and, assuming that they were embraced 
the original pleadings the plaintiff, still the evidence negatived 
cretion with the trial court whether would allow that time trial 
amendment. There was showing any surprise which would ex- 
the failure file the pleading before the trial commenced. But, 
independently all this, the error, any, was harmless. 

The ninth assignment complains the refusal permit the plain- 
tiff develop the testimony from Jenkins with reference his semi- 
monthly and annual statements, and show effect that those statements 
corresponded with the books the coal company but did not correspond 
with the bank’s statements. This evidence think was wholly im- 
material, and, besides, was clear from the testimony Waugh that 
the evidence was already before the jury. These semimonthly and an- 
nual statements were made Silliman and the other directors, who 
all times had access the books and the bank account. Whether 
these statements were contrary the bank account was wholly im- 
material controversy between the coal company and the bank, there 
being evidence fraud collusion between the bank its officers 
and Jenkins. The evidence would, course, have been admissible 
the question Jenkins’ good faith towards his principal had been 
issue, and might also have been admissible impeachment 
Jenkins’ testimony. determining whether there was any evidence 
warranting recovery, however, have taken the testimony its most 
favorable light appellant. Jenkins was witness for the defendant, 
and have not considered his evidence reaching the conclusion that 
the trial court correctly directed verdict for defendant. The veracity 
Jenkins and his good faith vel non towards his principal were not 
issue determining the correctness directed verdict. The ruling 
complained was harmless, erroneous. 

the tenth and last assignment appellant complains the admis- 
sion evidence letter written Silliman Jenkins, March 
12, 1925, expressing regret having dispense with Jenkins’ services 
account business situation, and the hope that the depression would 
not last long, and that might soon re-employed. The evident pur- 
pose introducing this letter was show that Silliman was satisfied 
with Jenkins’ services time when, according Silliman’s evidence, 
was possessed knowledge irregularities which subsequently 
charged Jenkins’ bad faith. The letter think was admissible, but 
even was not its introduction was harmless, the directed verdict 
was proper independently this letter any conclusions that might 
drawn therefrom. 

find reversible error the trial court’s rulings, and its judg- 
ment affirmed. 
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NEGOTIABILITY NOT AFFECTED INDORSE- 
MENT WITHOUT RECOURSE 


Commercial Credit Co. Ward Son Auto Co., Court 
Alabama, 109 So. Rep. 576 


The negotiability promissory note not the fact 
that indorsed without recourse. 


the Commercial Credit Company against Ward, do- 
ing business the name Ward Son Auto Company. From judg- 
ment for defendant, plaintiff appeals. Reversed and remanded, au- 
thority 109 So. 574. 

Certiorari awarded the Supreme Court Commercial Credit Co. 
Ward Son Auto Company, 109 So. 574. 

Sanders, Elba, and London, Yancey Brower, Rives, 
and all Birminghan, for appellant. 

Morgan Prestwood, Andalusia, for appellee. 


SAMFORD, J.—Was count subject the demurrer? qualified 
indorsement constitutes the indorser mere assignor the title the 
instrument. may made adding the indorser’s signature the 
words, ‘‘without Such indorsement does not destroy its 
negotiability. Code 1923, 9064. 

Every such indorser, hereinabove mentioned, warrants: (1) That the 
instrument genuine all respects that purports be. (2) That 
has good title it. (3) That all prior parties have power contract. 
Code 9091. 

The insistence appellant that the maker the trans- 
ferred paper was minor and for that reason 
make negotiable note. The text Randolph Com. Paper, 265, cited 
appellant, seems authority for this contention, but the weight 
authority the effect that bills exchange and promissory notes 
given minors are voidable only and not void, and being personal may 
may not pleaded suit the note. other words, until 
repudiated the infant, such paper held valid. Bell Burk- 
halter, 176 Ala. 62, So. 460; Smoot Ryan, 187 Ala. 396, So. 828; 
Grange, Anderson, Ind. 367, Am. Rep. 224; Burke 
text states, ‘‘In some jurisdictions, however, the courts hold that the 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 731. 
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making negotiable instrument minor void act,’’ but the 
single case cited support the text, e., Nat. Granite Bank Tyn- 
dale, 176 Mass. 547, 1022, 447, refers the married 
woman’s act and not minors. line with the foregoing authorities, 
the trial court properly sustained demurrers the first count. 

demurrer was filed the second count, and therefore express 
opinion its this count the court gave the gen- 
eral charge for defendant. Under this count and the pleadings under 
which issue was joined was incumbent plaintiff offer evidence 
tending prove that Stanley, the maker the note had, ‘‘refused 
pay said note the ground that the time the execution said 

There was evidence sustain this allegation, and therefore the 
affirmative charge was properly given for defendant. 

find error the record, and the judgment affirmed. 

Affirmed. 


PER CURIAM.—Reversed and remanded, authority Com- 
mercial Credit Co. Ward Son Auto Company, 109 So. 574. 


LIABILITY PERSON INDORSING MINOR’S 
NOTE WITHOUT RECOURSE 


Commercial Credit Co. Ward Son Auto Co., Supreme Court 
Alabama, 109 So. Rep. 574 


One who indorses without note signed minor will 
liable the holder the latter unable collect from the maker. 
indorser without recourse warrants the capacity all prior 
parties contract. 


Petition the Commercial Credit Company for certiorari the 
Court Appeals review and revise the judgment and decision 
that court Commercial Credit Co. Ward Son Auto Co., 109 So. 
576. Writ awarded. 

London, Yancey Brower, Rives, and Windham, all 
Birmingham, and Sanders, Elba, for appellant. 

Morgan Prestwood, Andalusia, for appellee. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition), 550. 


THE BANKING LAW JOURNAL 865 


MILLER, J.—This application for writ certiorari the 
court appeals review and revise its judgment and decision 
ease which the Commercial Credit Company was plaintiff, and Ward 
Son Auto Company was the defendant. 

The petition presents only one question. The trial court sustained 
demurrers count the complaint; and this ruling was approved 
and affirmed the court appeals, and the correctness that ruling 
here for review. 

The credit company this count claims the defendant, Ward 
Son Auto Company, $250 damages for that one Stanley exe- 
the defendant negotiable promissory note for $435.75, dated 
May 21, 1923, payable monthly installments $36.12 per month, be- 
ginning May 21, 1923, and continuing each month for months. 
was minor, under years age, the time the note was executed 
him, and was, therefore, without legal capacity execute the note 
and bind himself thereby, and the defendant indorsed the note 
tiff without and thereby warranted the legal 
Stanley execute it, and Stanley has failed refused pay the note. 
These are the allegations this count. 

objection can taken allowed this count which not dis- 
stated the demurrer. Section 9479, Code 1923, and au- 
thorities there cited. This demurrer points out only one alleged defect 
the count and that is, fails allege that Stanley, the maker the 
note, had been sued the note court competent jurisdiction, 
that pleaded his minority the action the note, and this defense 
was sustained the court the damage plaintiff. The count may 
contain defects, but this alleged one all that have consider. 

The defendant, indorsing this note without recourse for value and 
delivering the plaintiff, thereby warranted ‘‘that all prior parties 
had The defendant thereby warranted that 
Stanley, the maker it, had the capacity contract, evidenced 
this note. Sections 9064, 9091, Code 1923. 

Did Stanley, the maker this note, have capacity the time con- 
tract? That the question presented. Stanley did not have the 
pacity contract when executed the note, then the warranty was 
breached the defendant, the payee, when indorsed it, without re- 
course, for value, and delivered the plaintiff; and plaintiff could 
maintain this action. affirmatively appears from this count, which 
admitted the demurrer, that Stanley, the maker the note, was 
minor, under years age when executed it. So, has minor the 
eapacity contract the real question presented? infant not 
bound his contract, except ‘‘for necessities, equal and 
Smoot Ryan, 187 Ala. 396, So. 
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There nothing this count showing the consideration was for 
reasonable necessities for the minor. minor’s contract generally 
voidable and may repudiate avoid it, may ratify after 
reaching majority. The minor not bound this contract the other 
party it, had legal capacity while minor make it. Bell 
Burkhalter, 176 Ala. So. 460. The statutes this state provide 
under what circumstances, the mode, and the manner, minor, over 
years age, may relieved his disabilities non-age the circuit 
court equity, and vested ‘‘with the right sue and sued, contract,’’ 
ete. Thus-elearly indicating minor without such permission and decree 
the court has not the capacity contract. Sections 8280—8287, 
Code 1923. The general rule that infants are incompetent become 
parties express contract; their contracts generally are voidable. 
Authorities supra. 

Corpus Juris, 395, 583, the subject capacity prior 
parties contract negotiable promissory note, find the following 
text: 

The transferor warrants that the antecedent parties are legally 
pable binding themselves the capacities which they have severally 


See, also, City Nat. Bank, 157 Ala. 577, So. 62, 
131 Am. St. Rep. 71. 

also find Joyce Defenses Commercial Papers, 145, 
the following: 


assignor negotiable note warrants the validity the 
note and that the maker liable pay it, and where note assigned 
made infant, the assignee may proceed the first instance 
against the 


This sustained and fully supported Henderson Fox, Ind. 
489, where the suit was the assignee promissory note against the 
assignor, and the note was made minor, who had not been sued, the 
court wrote: 


making and indorsement the note and the infancy the 
maker were all that was essential the plaintiff’s right recovery. 
The residue was surplusage.’’ 


This note express contract made Stanley, infant. 
had the time legal capacity bind himself it. cannot 
enforced without his ratification. The defendant transferring, with- 
out recourse, for value, this note plaintiff warranted that the maker 
had the ‘‘capacity contract,’’ that the payer, Stanley, was 
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legally capable making the contract, and could bound uncon- 
ditionally. This warranty was breached the defendant, because the 
maker the note was, the time executed it, minor, without legal 
capacity make the contract, and the plaintiff can prosecute this action 
the defendant for damages for breach the warranty, without 
first suing the maker, the minor. Sections 9064, 9091, Code and 
supra. 

results that the trial court erred sustaining the demurrer this 
numbered one the complaint. This demurrer should have been 
overruled. 

The application for writ certiorari will cause 
remanded the court appeals for further consideration 
with this opinion. 

Writ awarded. 


BANK NOT PREFERRED CREDITOR IN- 
SOLVENT TRUST COMPANY 


‘Farmers’ Trust Co. Grant City Burnes National Bank St. Joseph, 


Kansas City Court Appeals, 285 Rep. 110 


bank sent trust company certain checks for collection and 
remittance. The trust company issued drafts payment the 
checks and these drafts were protested for nonpayment. Subsequently 
the trust company became insolvent and passed into the hands 
the State bank commissioner, and the bank sought have its claim 
for the total amount the checks declared preferred claim against 
the assets the trust company. was held that the sending the 
checks the trust company for collection and remittance created 
trust which would remain trust long the proceeds the checks 
could traced. was further held, however, that the bank was 
not entitled preference, since did not appear that there passed 
into the hands the bank commissioner, when took charge the 
trust company, sufficient funds against which trust im- 
pressed. 


the matter the Farmers’ Trust Company Grant City. From 
judgment allowing the claim the Burnes National Bank St. Jo- 
seph preferred claim, the Trust Company appeals. Reversed. 

Dubois Miller, Grant City, for appellant. 

Landis Dunean, St. Joseph, for respondent. 


similar decisions see Banking Law Journal Digest (Third 
Edition), 130. 
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ARNOLD, J.—This action seeks have declared preferred cer- 
tain claims against the assets defendant, defunct trust company 
Grant City, Mo., which passed into the hands the State bank commis- 
sioner April 29, 1924. 

Claimant active national bank located St. Joseph, Mo., and 

-defendant, Farmers’ Trust Company, was located Grant City, Worth 
-eounty, Mo. From the record before learned that February 
13, 1925, claimant filed its verified proof claims against the assets 
the said trust company the total sum $2,165.10, based upon certain 
therein listed which had been received claimant from its de- 
positors and sent the defendant, Farmers’ Trust Company, for col- 
lection and remittance. The verified proof claims also states that 
-claimant has security offset against said items and that the amount 
which should allowed preferred claim $2,165.10. appears 
that the deputy finance commissioner charge referred the claim the 
judge the cireuit court for action. The cause was tried the 
agreed statement facts follows: 


agreed that the facts set out the respective proofs claims, 
-eases Nos. 568, 569, 570, and 572, are set forth the proofs claims 
submitted (case No. 568 being the case herein tried and appealed) and 
that the drafts referred claims 570 and 572 were drawn the 
Farmers’ Trust Company the Continental Commercial National Bank 
Chicago, mailed the Burnes National Bank St. Joseph, Mo., pro- 
tested the Continental Commercial Bank Chicago the 22d day 
April, 1924, for the reason funds the credit the Farmers’ 
Trust Company; that said drafts were received the Burnes National 
Bank, still retained the Burnes National Bank, and now submitted 
part the proof with each said claims, respectively numbered 
570 and 572, and that the said Farmers’ Trust Company was closed 
the 29th day April, 


Upon said statement facts the court found that the claim for 
the amount $2,140.10 was entitled preference and that 
the remaining two items, amounting $25, were entitled allowance 
ordinary claim. Judgment was entered accordingly. timely mo- 
tion for new trial was filed defendant and overruled the court. 
Defendant appeals. 

urged the court erred overruling the motion for new trial, 
because there nothing appearing the agreed statement facts show- 
ing that any money came into the hands defendant belonging claim- 
ant, that the checks referred the statement were ever received 
by, paid to, defendant. course, should found that this 
position correct, the charge error should sustained. But 
think this position not tenable. From the agreed statement facts 
that the defendant trust company issued its drafts the Con- 
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tinental Commercial Bank Chicago payment for the checks set 
out claimant’s proofs claims, and that these drafts which were not 
paid were protested for want funds. The said drafts were submitted 
part the proof. think this proof sufficient strength jus- 
tify the court ruling that the proceeds the checks actually came 
into possession defendant. Citations support this well-established 
principle law would seem unnecessary. The facts show that 
checks question were sent defendant for collection and remittance. 
This did not pass title defendant and did not create the status 
debtor and creditor, but, instead, created trust which would remain 
trust long the funds could traced such. Horigan Realty Co. 
Bank (Mo. App.) 273 772, and therein cited; Bank v.. 
Millspaugh (Mo. App.) 275 579. 

But before such rule may become operative claimant’s benefit 
there must showing that, the time the defendant trust 
passed into the hands the State finance commissioner for 
there were sufficient funds, assets, against which trust could. im- 
pressed. Defendant insists there such showing the agreed 
ment facts, and this respect its position correct. the case 
William Compton Co. Farmers’ Trust Co., 279 746, dis- 
cussed this point, saying: 


defendants insist that plaintiff should not recover be- 
cause there showing the agreed statement facts that, the- 
time the trust company closed its doors, there was any money against 
which trust could impressed. hold defendants’ point this 
respect well taken. Horigan Realty Co. Bank, 273 772, 776,. 
this court 

general rule that equity will follow fund through any 
number transactions and preserve for its owner, long can. 
1072; Phillips Overfield, 100 Mo. 466, 705.’ 

‘‘Applying this rule the facts the case bar, there seems 
have been showing the agreed statement facts either that 
funds sought impressed with trust, any funds whatever, were 
the hands defendant trust company the time passed into the 
control the special deputy commissioner finance. This being true, 
can but hold that, this respect, plaintiffs have failed make 
case, and, holding, the judgment must affirmed. 


the case bar the agreed statement contains all the facts before 
us, and may reasonably conclude that all the pertinent facts 
therein contained. For the reasons stated above, must hold the trial. 
court erred the judgment rendered. 

Accordingly the judgment reversed. 


870 THE BANKING LAW JOURNAL 


BANK NOT ENTITLED OFFSET NOTES 
WRONGFULLY PLEDGED AGAINST IN- 
DEBTEDNESS OWNER 


Litteer Harrell, Supreme Court Oklahoma, 245 Pac. Rep. 990 


The plaintiff brought this action against the receiver in- 
solvent bank recover the possession two promissory notes. The 
receiver contended that was entitled hold the notes off- 
set against indebtedness the plaintiff the bank. appeared 
that the plaintiff’s husband, without authority, had indorsed the 
notes the bank collateral security for the payment another 
note. was held that since the bank had procured the notes 
unlawful manner the receiver could not withhold them from the 
plaintiff. 


Replevin Mrs. Harrell against Earl Litteer, receiver 
the State National Bank Ardmore, for the possession two promis- 
sory notes, each the sum $5,000. Judgment for the plaintiff. De- 
fendant appeals. Affirmed. 

Johnson Ardmore, for plaintiff error. 

Sigler Jackson, Ardmore, for defendant error. 


STEPHENSON, C.—Mrs. Harrell commenced her action 
replevin ‘against Earl Litteer receiver the State National Bank 
Ardmore for the possession two promissory notes, each the sum 
$5,000. The trial the cause resulted judgment for the plain- 
tiff for the possession the two notes, their value, the sum 
$10,000. The defendant has appealed the cause here for review, and 
assigns the following errors for reversal: (1) That the judgment the 
court contrary law; (2) that the judgment the court contrary 
the evidence. 

would serve useful purpose recite detail the transactions 
which gave rise the execution the notes the evidence relation 
thereto. sufficient say that the plaintiff commenced her action 
against the receiver for the possession two promissory notes, each 
the sum $5,000. The plaintiff alleged that she was the owner thereof, 
and entitled immediate possession. The defendant submitted three 
propositions denying the plaintiff the right recover the notes: (1) 
That Harrell, the duly authorized agent for Mrs. Harrell, 
assigned the two notes question the State National Bank col- 


NOTE—For similar decisions see Banking Law Journal Digest 
596. 
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lateral secure the payment note the principal sum $16,000, 
owed the Oklahoma Drug Company the bank; (2) that Mrs. 
Harrell owned $3,750 the stock State National Bank 
Ardmore, and was liable the receiver the bank, under the law, 
sum money equal the par value the stock that the receiver was 
entitled hold the notes offset the claim the bank against 
the plaintiff; (3) that the Oklahoma Drug Company was incorporated 
with capital stock $15,000, and that the plaintiff was president 
the drug company; (4) that through the management the drug com- 
pany the husband the plaintiff the drug store had become indebted 
the bank upon the notes executed behalf the corporation the 
husband the bank the sum $26,000, and that the plaintiff 
officer the drug company was liable personally for the indebted- 
ness excess its capital stock, and that the receiver was entitled 
shold the notes offset against the indebtedness. 

The evidence Mrs. Harrell was the effect that she loaned 
$5,000 Harold Wallace two separate occasions, and that exe- 
two notes each the sum $5,000 for the indebtedness that one 
the notes was made payable her, and mistake inadvertence 
the other note was made payable her husband, Harrell, 
evidence supports the conclusion that the money loaned Harold Wal- 
lace was the property the plaintiff. Harold Wallace was, first, cashier, 
and then president, of.the failed State National Bank. The. plaintiff 
testified that the notes were placed her safety deposit box the vault 
the State National Bank Ardmore; that her husband, Harrell, 
withdrew the notes from the safety deposit box without her knowledge 
and consent, and indorsed the same the State National Bank without 
her knowledge, consent, authority. The notes were indorsed the 
husband collateral security for note the sum $16,000 executed 
and delivered the Oklahoma Drug Company the State National 
Bank Ardmore. The procurement the notes from the safety de- 
posit vault the plaintiff, and the assignment the same the bank, 
constituted the bank unlawful conversioner the notes, accept 
the evidence the plaintiff true. The court found this issue favor 
the plaintiff. The husband and the bank were not authorized pro- 
cure the notes and hypothecate the same was done, accept the 
evidence the plaintiff. The bank would not authorized procure 
the possession property unlawful manner and hold the same 
offset against the claims the bank against the plaintiff. may 
that proper action this court would sustain garnishment the 
indebtedness favor the bank against the plaintiff, growing 
out the bank stock and drug company transaction. The defendant 
not authorized law action withhold property procured 
unlawful manner, through tort, offset against any claim may 
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have against the plaintiff not then involved the suit. There ample 
procedure for the defendant subject the notes the payment any 
claim may litigate against the plaintiff. The record discloses that 
Harold Wallace, the payor, has been adjudged bankrupt, and that the 
Oklahoma Drug Company has become insolvent and bankrupt well 
the State National Bank Ardmore. think, view this situa- 
tion presented among the parties the record, will better 
fine each party its action for relief against the other regular and 
proper judicial proceedings. 

This cause was tried the court without the intervention jury. 
The question the agency the husband, his authority assign 
the notes the bank security for the indebtedness toe 
Oklahoma Drug Company, was issue fact involved the trial 
this cause. The court found this issue favor the plaintiff. The evi- 
dence the plaintiff supports the finding. the trial law action 
the court without the intervention jury, appeal, this court will 
not reverse the judgment the trial court, there any competent 
evidence which reasonably tends support the judgment. Young 
Eaton, Okl. 166, 198 857. 

The judgment 


PAYING OVERDRAFT 
LOWED COLLECT FROM 
GUARANTY FUND 


BANK 


Nebraska National Bank Hastings Bruning, Supreme Court 
Nebraska, 209 Rep. 510 


The plaintiff bank paid number drafts drawn upon 
another bank, which drafts created overdraft. Upon the failure 
the bank which the drafts were drawn, was held that the 
plaintiff was entitled subrogated the rights the original 
holders the drafts and the amount thereof out 
State Guaranty Fund. 


Claim the Nebraska National Bank Hastings against the in- 
solvent Farmers’ State Bank Belvidere, which Hugh Bruning 
was former receiver, and which Dempster the present receiver. 
From judgment allowing the claim general claim only, and re- 


similar decisions see Banking Law Journal Digest (Third 
Edition), 330. 
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fusing order paid out the State Guaranty Fund, ap- 
peals. Reversed and remanded, with directions. 

Harry Dungan, Hastings, for appellant. 

Heasty, Barnes Rain, Fairburg, for appellee. 


DAY, J.—On May 1921, the Farmers’ State Bank Belvidere, 
Nebraska, being insolvent, was taken over the department trade 
and commerce and May 1921, receiver was duly appointed 
wind its affairs. 

The Nebraska National Bank Hastings filed its claim for $2,019.28 
with the receiver the Farmers’ State Bank, and prayed that the claim 
allowed preferred claim and paid out the guaranty fund 
the State. the conclusion the trial the court allowed general 
claim only, and refused order paid out the guaranty fund. Plain- 
tiff appeals. 

appears that for number years prior the failure the de- 
fendant bank the plaintiff had been its correspondent. During these 
years defendant carried balance varying amounts with plaintiff, 
against which defendant drew bills exchange the usual course 
business. illustrate, March 16, 1921, there was credit balance 
the plaintiff bank $12,211.27, April there was overdraft 
$1,039, April small credit, April 11, overdraft $4,455.75, 
and April balance $2,444.52. the course business 
the defendant bank frequently overdrew its account but immediately 
sent remittance cover its overdraft. April 25, defendant had 
credit balance $109.16. Between April and 30, plaintiff honored 
several drafts drawn upon the defendant, which the time the 
closing the defendant bank and after crediting the overdraft with 
the proceeds some collateral held the plaintiff another 
tion between the two banks, left erdraft $2,019.28, the amount 
the plaintiff’s claim. 

The plaintiff had knowledge notice the insolveney the de- 
fendant bank the time honored the draft, but considered solvent 
from the custom theretofore existing believed that sufficient funds 
credits were transit cover the exchange drawn it. 

The only question presented under the facts this whether 
the claim should paid out the guaranty fund. Section 8033, Comp. 
St. 1922, which was force that time, specially provides that ‘‘the 
claim depositors, for deposits, and claims holders exchange, shall 
have priority over all other claims,’’ with certain exceptions not neces- 
sary mention and, ‘‘they shall paid immediately out the avail- 
able cash the hands the The statute further provides 
substance that, the receiver has not his hands sufficient funds 
pay preferred claims, the court shall order that the same paid out 
ihe guaranty fund. 
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the case before the drawee bank was under obligation 
honor the drafts drawn except the extent the funds the credit 
the drawer. The original payee and subsequent holders the bill ex- 
change were protected the guaranty fund.by the precise terms the 
statute. When the bills exchange were issued the drawer received 
money its equivalent for the same and requested that drawee honor 
them. Having honored the drafts would seem justice and equity 
that the drawee should subrogated the rights the original hold- 
ers the drafts. The drawer bank has had the benefit the money 
paid for the drafts. 

Ackerman, Receiver the American State Bank City Nat. 
Bank Lincoln, No. 23712, under facts, all essential respects, the 
the case before us, affirmed, without written opinion, the 
judgment the district court allowing the claim preferred claim. 
‘The decision that case was based the same reasoning the case 
before us. 

Under the facts this record hold that the drawee bank became 
subrogated the rights the original holders the bills exchange 
and that such was entitled have its claim allowed preferred 
claim, payable necessary out the guaranty fund. 

From what has been said follows that the judgment the 
court must reversed with directions enter judgment accordance 
with the views herein expressed. 

Reversed and remanded with directions. 


MONEY DEPOSITED ONE PERSON THE 
NAME ANOTHER 


Matthews Hanson, Supreme Court Appeals Virginia, 
Rep. 568 


Where money deposited bank the name person and 
subject his check, prima facie, but not conclusive, evidence 
that the money belongs such person. But where the money be- 
longs and deposited someone else, the person whose name 
deposited, order entitled the fund, must show that 
the person making the deposit intended gift thereby. 


Action notice motion Hanson, administrator Gladys 
Matthews Hanson, deceased, against Matthews. Judgment for 
plaintiff, and defendant brings error. Reversed and rendered. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 353. 
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Burns Kidd, Lebanon, and Long, St. Paul, for plain- 
tiff error. 

Jos. Duff and Wilson, both Lebanon, for defendant 
error. 


WEST, J.—A. Hanson, administrator Gladys Matthews Han- 
son, deceased, brought action notice motion against Mat- 
thews $998.03, alleged due him account certain 
fund belonging his intestate, which Matthews drew out the Dicken- 
son County Bank, Dante, Va., two checks drawn that bank 
favor the St. Paul National Bank, and appropriated his own use 
without consent Gladys Matthews Hanson. The jury returned ver- 
dict for the plaintiff the sum $987.53. The judgment which was 
entered thereon before for review. 

will refer the parties as. plaintiff and defendant, with 
their position the lower court. 

Matthews was manager store owned the Clinchfield 
Coal Corporation and had resided Dante, Russell Va., for 
over years. His family consisted his wife, his only daughter, 
Gladys, and three sons, the oldest whom was Ewing Matthews. Gladys’ 
health was poor and she was unable engage any remunerative em- 
ployment. July 18, 1920, the age eighteen, she ran away and 
married Hanson, and died August 20, 1921, without issue. 

Ewing Matthews, after was years old, worked the store with 
his father and the coal mines. 

1914, Mrs. Matthews conceived the idea opening savings ac- 
counts and ‘‘family used needed for the 
benefit the family. that end she made deposits from time time 
savings the Miners’ Bank Commerce Coeburn, Va., 
and bank Johnson City, Tenn. Later, the Dickenson County 
Bank, established branch bank Dante, and she opened sav- 
ings account this bank the name Gladys Matthews. The signa- 
ture card for the deposits the Dante bank was signed, ‘‘Miss Gladys 
Matthews (signed Mrs. Matthews),’’ and was entirely the 
handwriting Mrs. Matthews. The funds which she had 
savings account the Johnson City bank the name Gladys Mat- 
thews were subsequently transferred and credited the account 
the bank Dante. The money which was deposited Mrs. Matthews 
was given her her husband out his salary, and his income derived 
from outside investments, and Ewing Matthews out his 
part the funds was furnished Gladys any time. The pass- 
book was kept the possession and under the control Mrs. Mat- 
thews and was time under the control Gladys. Checks were 
drawn the required, Mrs. Matthews Mr. 
Matthews, for family purposes. 
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January, 1921, the St. Paul National Bank, St. Paul, Va., offered 
sell Matthews ten shares its capital stock for $1,050. 
January 31, 1921, Matthews did not have sufficient money pay for 
the stock, and was discussing the matter with his wife. Gladys was 
present and asked him why did not use the money which was de- 
posited her name the Dante bank. Yielding her suggestion, 
Matthews filled out check the Dante bank favor the St. 
Paul National Bank for $923.53, the entire balance the savings fund 
which had been deposited her name, Gladys had new pen, and, 
her request, her father permitted her sign the check. She also, 
the same time, drew check her personal payable the St. 
Paul National Bank for $64. These checks were delivered 
Matthews who delivered them, with additional sum sufficient make 
the $1,050, the St. Paul National Bank and received the stock 
which was issued his name. The check for $923.53 the only check 
drawn the savings which was ever signed Gladys Matthews 
during the seven years Mrs. Matthews was making deposits and draw- 
ing checks thereon. 

several when Mrs. Matthews was the bank making 
deposit the this account she stated the cashier, Mr. Baylor, 
that was her savings account, her ‘‘family 

Although Gladys lived nearly seven months after she signed the two 
checks controversy, and for three months few yards from her 
father’s home Dante, she never made him any member his 
family any claim the money the bank stock. 

Matthews, his wife, and Ewing Matthews are the only persons 
who know the object and purpose the savings account and the intent 
with which the money was placed the Gladys Matthews. They 
testify with one voice that they never intended part with their title 
the money, that was deposited Gladys’ name ‘‘family fund,”’ 
and was never intended gift her.. 

The defendant makes several assignments error, but our view 
only necessary diseuss the second, which relates the sufficiency 
the evidence support the verdict. 

Where money deposited bank the name and subject the 
check certain person, prima facie evidence that the money the 
property that person. This rule, however, does not relieve one who 
claims his own money deposited his name another the burden 
showing clear and satisfactory proof that the deposit was made 
with the intention those making it, the time, bestow upon him 
complete title thereto. make gift personal property, inter vivos, 
valid, must appear that was the intention the donor part with 
the title and vest the donee, and that there was delivery the 
property, actual which divested the donor and invested 
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the donee with over the property. Mahon Johnston, 
Leigh (34 Va.) 317, 319; 628; Swan Swan’s Ex’r, 136 Va. 
524, 117 858. 

Mahon Johnston, supra, Tucker, P., said: 


the gift without value received, but reasonable that 
the party who deprived his property without equivalent, 
should clearly proved have actually parted with 


Corpus Juris, 627, find this: 


clear and unmistakable intention the part the donor 
make gift his property essential requisite gift inter vivos. 
And this intention must inconsistent with any other 


Swan Swan’s Ex’r, supra, Kelly, P., speaking for the 
said: 


order establish gift inter vivos the must always 
show both intent and delivery.’’ 


Watkins Young, Grat. (72 Va.) 90, the court, speaking 
through Christian, J., said: 
the gift was advancement absolute gift being 


subsequently are competent evidence show such intention.’’ 


The plaintiff, establish his ease, relies the form the account 
and the fact that Gladys, according his testimony and that Mrs. 
Bush, claimed them that the money her was her property and 
that she invested St. Paul National Bank stock for her sole benefit. 
The mere fact that the money was deposited her name not sufficient 
give her title against those who furnished the money. Gladys con- 
tributed part the funds which were deposited her and her 
claim ownership thereof does not prove that those furnishing the 
money intended make gift her, which plaintiff must prove be- 
fore can recover. 

mere deposit the name another unaccompanied acts 
declarations indicating intention donate the not alone suffi- 
cient prove gift. This intention make gift depositing money 
the name another may shown either the declarations the 
depositor that the money belong such other person, the de- 
livery the passbook the donee. These however, bear 
the question intention, and may shown that deposit the 
name another person not gift money such person, notwith- 
standing the fact that the deposit book has been 


Am. St. find this: 
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most where deposit this character made gift, 
there are contemporaneous facts subsequent declarations which the 
intention can established independently the form the deposit. 
are inclined think that infer gift from the form the deposit 
alone would, the great majority cases, and especially where the 
deposit was any considerable amount, impute intention which never 
existed and defeat the real purpose the depositor. relation 
father and son does not this case, think, strengthen the plaintiff’s 
case. may true that, between parent and child, presumption 
gift may raised from where would not im- 
plied between strangers. But where deposit made the 
name another, without any intention the part the depositor 
part with his title, would quite likely member his: own 
family represent the account, and this case this the natural ex- 
planation the transaction.’’ 


The proof being that the deposits constituted family fund and 
that the title the fund never vested Gladys for her sole use and bene- 
fit, manifest that the verdict the $923.53 contrary the evi- 
dence support it. 

The verdict will set aside, and the judgment reversed and ‘this 
court proceeding enter such judgment, the lower court ought 
have entered, will enter judgment here favor the plaintiff for the 
sum $64, the amount paid plaintiff’s intestate out her personal 
account, with interest from January 31, 1921, till paid. 

The defendant, having substantially prevailed, will allowed his 
costs prosecuting his writ error here. 

Reversed and final judgment. 


BANK RECEIVING PROCEEDS SALE FROM 
COMMISSION COMPANY LIABLE 


Gibbs Commercial Savings Bank Sioux Falls, Supreme Court 
South Dakota, 208 Rep. 779 


The plaintiff shipped live stock commission which 
sold the stock and deposited the proceeds its account the de- 
fendant bank. The commission company sent the plaintiff its 
check for the amount due the plaintiff. When the check was pre- 
sented was refused for insufficient funds, the bank having, the 
meantime, charged against the commission company’s account past 
due note owing the bank the company and drafts which the 
company had deposited and which had been returned uncollected. 
was held that the defendant was liable the plaintiff for the amount 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 345. 
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the check irrespective whether knew that the money 
the commission company constituted trust fund. 


Gibbs against the Commercial Savings Bank 
Sioux Falls. Judgment for plaintiff, and defendant appeals. Affirmed. 
Lyon, Bradford Grigsby, Sioux Falls, for appellant. 
Boyee, Warren Fairbank, Sioux Falls, for 


GATES, J.—This case was tried before referee. took the 
evidence and made findings fact and conclusions law favorable 
reported them the trial court, which upon the hearing 
made them the findings and conclusions the court and entered judg- 
ment The appeal from the judgment. 

February 20, 1923, plaintiff, live stock buyer 
shipped two carloads hogs the Tri-State Farmers’ Commission Co. 
Sioux Falls, hereinafter called the Tri-State. The hogs were received 
and sold February for the net sum $2,335.51. February 
the Tri-State deposited the proceeds defendant bank. February 
mailed plaintiff its account sales together with check de- 
fendant bank. February the Tri-State deposited defendant 
bank the total sum $28,451.74. this sum $21,417.61 was the net 
proceeds from sales live stock made for other parties, includ- 
ing that plaintiff, and was not the money the Tri-State. 

After such deposit the bank that day charged the Tri-State’s 
count with $23,427 because drafts that amount theretofore drawn 
the Tri-State eastern commission houses and theretofore credited 
the Tri-State’s account, because the absconding the manager 
the Tri-State, and because learned that the drafts were void and would 
not paid. Later the drafts were returned unpaid. the same day 
the bank charged the account the Tri-State with past-due note owing 
the bank amounting $2,199.33. The bank also said day 
honored checks drawn the Tri-State the sum $3,822.74, leaving 
check was presented the bank February 26, and payment was re- 
fused for want funds. 

Plaintiff claiming that his money was trust fund, brought this 
action recover same from defendant bank. The referee, and the trial 
court review, found for the plaintiff for the full amount his claim. 
One the findings fact that the bank had constructive notice and 
knowledge the trust character said sums, aggregating $21,417.61, 
deposited February the time charged off the said sums 
$23,427 and $2,129.33. The sufficiency the evidence sustain that 
finding assailed. think unnecessary give consideration 
that question. are the opinion that this case controlled the 
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decision this Shotwell Sioux Falls Savings Bank, 147 
288, 109, 1915A, 715, wherein was held that 
bank had right absorb trust funds deposit pay the depositor’s 
even though had notice the trust. That opinion, how- 
ever, 


bank has innocently taken, from one not the true owner 
thereof, money, drafts, checks, and applied the same upon debt 
overdraft, and, relying upon such deposit and application thereof, has 
placed itself position where would inequitable require 
the true owner the fund, the bank should not holden 
the true owner such fund.’’ 


find nothing this that brings appellant within the con- 
cession. 

Whether respondent was entitled the full sum allowed only 
his proportion upon the basis what remained after first applying the 
charge-off the moneys that actually belonged the Tri-State not 
raised upon this appeal, and therefore not hereby determined. 

The judgment affirmed. 


PRESIDENT SIGNING BEHALF COR- 
PORATION NOT LIABLE NOTE 


Roper Alamo Oil Refining Co., Court Civil Appeals Texas, 284 
Rep. 305 


Under the Negotiable Instruments Law, person who, signing 
instrument, adds his signature words indicating that signs 
behalf the principal not personally liable providing was 
authorized sign. the present case, was held that the presi- 
dent corporation who signed note this form ‘‘Alamo Oil 
Refining Company, Witt, President,’’ was not personally liable 
upon the note. 


Action Elisha Roper against the Alamo Oil Refining Company, 
Witt, and others. From judgment discharging defendant Witt, 
plaintiff appeals. Affirmed. 

Owen Owen, Eastland, for appellant. 

Wagstaff, Harwell Wagstaff, Abilene, for appellees. 


similar decisions see Banking Law Journal Digest (Third 
310. 
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PANNILL, J.—Appellant this suit declared promissory 
note payable his order and signed the following parties: Alamo 
Dawson, Geo. Dortois, manager, Cleveland Baker, secretary-treasurer, 
Joe Sears and Tom Crutcher. the trial before the court, ap- 
pellant dismissed Alamo Oil Refining Company, Geo. Dortois, 
and Cleveland Baker. Judgment was appellant’s favor against Sears, 
Smith, and Crutcher, but against appellant his claim against Witt 
personally, from which judgment discharging Witt this appeal prose- 
cuted. 

Conclusions fact were filed which the court found that ap- 
pellee Witt did not sign the note individual, but was merely sign- 
ing the name the concern, and that authority existed Witt 
do. 

Appellant attacks the finding the court and judgment based there- 
several grounds: 

First, that Witt’s signature was personae,’’ and that the 
words preceding his signature were merely descriptive him. This 
obviously untenable. Article 6001a20, Complete Tex. St. 1920, Ver- 
non’s Ann. Civ. St. Supp. 1922, art. 6001—20, being section 20, Uni- 
form Negotiable Instruments Law, provides that where person adds 
his signature words indicating that signs for hehalf 
principal, not liable the instrument was duly authorized. 
Appellant’s proposition relating the question considered just the 
converse the statute referred to. The courts have rendered many de- 
cisions this question contrary the common usage and understand- 
ing the business world, but case decides the very converse the 
statute. Bank Korn (Mo. App.) 179 721; Bank Bickel, 143 
Ky. 754, 790; Brannan’s Negotiable Instruments (3d Ed.) 
20, page 70, and authorities cited. 

Second, appellant seeks hold appellee Witt personally liable, not- 
withstanding signed behalf his principal, propositions assert- 
ing that there evidence his authority, and that the purported 
principal does not appear legal entity, and therefore Witt signed 
for fictitious person. these assignments require review the 
evidence, they will together. 

The statement facts shows that the Alamo Oil Refining Com- 
pany was some kind voluntary association, the exact nature thereof 
tees, president, secretary-treasurer, and manager. That appellant 
was president, and meeting number those financially inter- 
ested the concern, including majority its trustees, appellant re- 
signed president and appellee Witt was elected. this meeting 
was decided that with $10,000 the concern could resume operations and 
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that appellant offered loan the money. There conflict the tes- 
timony the terms his offer, appellant claiming that his offer was 
conditioned upon those signing the note being individually liable there- 
but this issue was decided appellee’s favor. The note was executed 
stated. Those signing constituted majority the trustees the 
The money was borrowed pay the debts the company and 
resume operations the refinery. Appellant alleged that was joint- 
stock company, operating under declaration trust. This alleged 
instrument was not evidence. There was testimony that appellee 
Witt was member the company. The evidence, the substance 
which has been stated, was sufficient show that said Alamo Oil Re- 
fining Company was not fictitious name, but was some kind volun- 
tary association. Appellant had been president and his brother 
director. 

The facts, that meeting referred was decided borrow 
money for the company, and that majority the directors, including 
the manager and secretary-treasurer, all signed the note which the 
money was obtained for the use and benefit the company, are certainly 
sufficient support the trial court’s conclusion that authority was 
lodged appellee Witt sign for the company. 

Those present the meeting could certainly authorize Witt sign 
for the company, they had the power, which not denied, 
appellant’s resignation, elect Witt president, and negotiate the loan. 
Witt’s act signing for the association was approved such trustees 
and officers signing after Witt. 

appear without merit, and are overruled. 

The judgment affirmed. 


BANK’S AGREEMENT HONOR DEPOSITOR’S 
CHECKS 


Webster First State Bank Peever, Supreme Court South Dakota, 


The defendant bank entered into arrangement finance one 
its depositors the purchase and sale cattle. The plaintiff sold 
some cattle the depositor and officer the bank drew check 
the depositor’s name for the purchase price, delivered the 
plaintiff, and told him that the check would paid presentment. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 1025. 
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When the check was presented payment was refused because the ac- 
count was overdrawn. was held that the bank was liable the 
plaintiff the check. 


Action John Webster and another against the First State Bank 
Peever and others. From the judgment for plaintiffs, and order 
denying new trial, defendants appeal. Affirmed. 

Babcock Babcock, Sisseton, and Roy Willy, Platte, for 
appellants. 

Valley, Minn., for respondents. 

BURCH, C.—This action brought recover the sum $514.65, 
the amount check drawn upon the defendant bank, against the ac- 
Frank Douglas. The case was submitted jury. Verdict 
was favor plaintiffs, upon which judgment was rendered, and 
this appeal from the judgment and order denying new trial. 
The questions appeal relate the liability the bank the holders 
the check, without regard Douglas’ liability defendant. The 
facts admitted supported sufficient evidence are follows: The 
check was given for the purchase price cattle sold respondents and 
delivered Douglas, Peever, October 1920. After the cattle 
were weighed, Douglas gave respondents statement the weights and 
told them take the bank and get their money. Respondents went 
the bank, presented the statement weights, and the assistant cashier. 
Norberg, made out check for $514.65, the amount due the purchase 
price, signed Douglas’ name it, put his initials under the name, and 
handed the check one the respondents. Respondents were doing 
their banking business with the First National Bank Wilmot, and 
asked Norberg the check could cashed that bank, which Nor- 
berg replied that could cashed anywhere, and that. would paid 
when came back. Upon this assurance respondents accepted the 
check, the cattle were shipped, and the proceeds later remitted the 
bank. the 13th October the check was deposited the First Na- 
tional Bank Wilmot, but when later presented appellant payment 
was refused, the ground that there were funds Douglas’ 
pay it. The case was tried twice. 

the first trial respondents offered prove Douglas that 
agreement existed between Douglas and the bank, whereby Douglas 
would purchase cattle and hogs from farmers the vicinity for de- 
livery Peever, and the bank would furnish the necessary money 
pay therefor, and such live stock would shipped market consigned 
commission firm, with sight draft drawn for major portion 
the value such stock, which would pass through the bank regular 
channels, that the proceeds the draft should come to, credited 
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to, the bank, and that the purchase respondents’ was made 
Douglas under such agreement, with the bank. Such proof was re- 
jected, and, appeal, this court reversed the lower court; the opinion 
being reported 193 675, 460. For further statement 
the facts this case refer the reader that opinion. Douglas died 
before the second trial was had and his testimony such agreement 
not had, but respondents contend that they established the 
the circumstances. This effect the position re- 
this action. the other hand, appellant takes the position 
that was way connected with the transaction, except the bank 
through which Douglas was doing his business; that the were 
Douglas, paid for Douglas, the proceeds sent the 
bank for Douglas and credited Douglas; that although the check was 
and Douglas’ name signed officer the bank, was done 
for Douglas, upon his request, drawn his and constituted his 
handled the bank, the same manner had been 
and signed him person. What the facts are and the char- 
acter the transaction for the jury determine. 

The direct testimony the officers the bank supports appellant’s 
position, and unless the cireumstances surrounding the transaction will 
permit the inference that the bank was undertaking finance Douglas 
the purchase the the verdict cannot sustained. there- 
fore analyze the evidence determine what inference 
may drawn. About month after the transaction question, No- 
vember 12, 1920, Douglas closed his account and opened new account 
under the head ‘‘F. Douglas Cattle Account’’ under arrangement 
with commission firm Minneapolis finance him his eattle buy- 
ing operations. Prior this time his account was run under the head- 
ing ‘‘F. Douglas;’’ and Exhibit being page the ledger this 
showing checks paid and deposits made from August 20, 1920, 
November 12, 1920, when the account was closed, shows the account 
October 6th, $740.79, and October 9th overdrawn $1,- 
488.77. The exhibit not set out detail appellant’s brief, but the 
daily balances only are given, and balance shown between the two 
above-named dates. Although $2,000 were deposited October 6th 
the close the day there was overdraft, and further deposit was 
made until the 9th October, the account must have been overdrawn 
the 7th when the check question was given. Thus ap- 
pears that, although the account was overdrawn, officer the bank 
drew check the overdrawn account, which, his testi- 
mony, was willing cash the time. This would seem 
strong circumstance support the inference that the bank was un- 
dertaking finance Douglas the purchase Webster’s cattle least, 
not other transactions. Having undertaken pay for these cattle 


THE BANKING LAW JOURNAL 885. 


for Douglas honoring his check his overdrawn account, why 
the bank permitted refuse pay for them when the check 
presented for other reason than that Douglas’ account overdrawn.. 
Out some checks drawn Douglas’ account immediately preced-. 
ing the check respondents the officers the bank drew the checks. 
more than $13,000 while Douglas drew checks aggregat- 
ing less than $6,500. Only those drawn Douglas were for more- 
than $100. great deal the time large overdrafts occurred. Pro- 
ceeds stock purchased Douglas and sold the market were re- 
ceived the bank from the commission firms which such stock was 
shipped. The stock was often billed the name the cashier the- 
bank. The commission firms carried their account the name 
cashier, Hodgson, care Douglas,’’ and large part the 
ness and correspondence was carried with the bank 

The decision Webster First State Bank Peever, 193 W.. 
675, 460, the law this case, not questioned this. 
appeal. think the are such show more than 
mere usual banking operations between bank and customer, and the 
question the bank’s interest and relation the transaction question. 
was properly submitted the jury, and their finding should not 
turbed. 

Appellant’s argument devoted chiefly the effect oral 
ceptance check upon the liability the acceptor. not think 
this question involved this 

Finding error the record, the judgment and order the trial 
court are affirmed. 


BANK LIABLE WHERE AGENT DEPOSITS. 
PRINCIPAL’S CHECKS IMPROPERLY AND 
APPROPRIATES PROCEEDS 


Beacon Chocolate Co. Bank Montreal, United States Circuit Court 
Appeals, Fed. Rep. (2d) 599 


The plaintiff corporation opened account its name with the 
defendant, Chicago bank, and notified the bank pay only such 
checks signed one three designated officers the plain- 
tiff. was the plaintiff’s Chicago agent. was authorized 
indorse for checks received him, payable the plaintiff 
and deposit them this was furnished rubber stamp 
for the purpose making these indorsements. used this stamp 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 345. 
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making deposits for the period year. account was also 
opened the name H., Manager. The plaintiff sent check 
each week deposited this account for the purpose paying 
the payroll and office expenses. indorsed generally number 
checks payable the plaintiff, deposited them his account man- 
ager, and withdrew and appropriated the proceeds. was held that 
the bank had notice the limitation H.’s authority indorse 
checks payable the plaintiff and that was responsible the 
plaintiff for the amount its loss. 


Action the Beacon Chocolate Co. against the Bank Montreal. 
Judgment for defendant, and plaintiff brings error. Reversed and re- 
manded. 

Mitchell Follansbee and Clyde Shorey, both Chicago, 


for plaintiff error. 
Louis Dent, Chicago, for defendant error. 


EVANS, J.—This writ error presents question the as- 
serted liability defendant bank depositor (plaintiff) growing out 

Plaintiff, Boston corporation, started branch sales office 
and opened account with defendant bank, 1919, depositing 
its customers’ checks therein. During the period covering its business 
transactions with defendant, plaintiff had three different sales managers 
the Chicago office. The last one, H., deposited some the customers’ 
checks his manager, and misappropriated the funds. 

The bank, and might add, the plaintiff, were interested two ac- 
counts with which are concerned. 

One account stood the name the plaintiff. All the receipts 
the Chicago branch—all the checks customers this branch—were 
deposited this About year before the misappropriation 
funds H., plaintiff furnished its manager with rubber stamp which 
was instructed use making the deposits, and which was used 
thereafter (save reference the few checks herein involved). The 
stamp contained these words: ‘‘For Deposit. The Bank Montreal. 
Beacon Chocolate Co., Boston, 

Plaintiff early notified defendant that check should drawn 
this account save when signed Carl, president, James Nichol- 
son, treasurer, Windsor Taliaferro, secretary, all Boston. The 
signature cards furnished defendant bore the signatures these three 
men. When deposit was made this account, duplicate slip was 
made out defendant and forwarded the plaintiff Boston. 

The second account was the name ‘‘H., the time 
the default. The first manager the account his individual 
name, ‘‘B.,’’ for short period, then changed that ‘‘B., Man- 
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opened this account his own name, but January 31, 
1921, wrote the bank: 


Beginning tomorrow, February 1st, going sign checks 
Manager,’ and will ask you change your records that 
checks will honored except those signed accordingly. 


Thereafter, the account was carried the name ‘‘H., Manager.’’ 

was the practice plaintiff send check each week the Chi- 
cago manager cover the expenses the Chicago office, payment 
salaries salesmen, stenographer, rent, The Chicago manager 
would deposit this the last-mentioned account, and then pay the 
expenses, salaries, therefrom. 

Beginning the latter part January, 1921, and continuing for 
short period, indorsed, generally, eleven the customers’ checks, all 
payable plaintiff, aggregating about $5,000, and deposited them the 
‘‘H., Manager,’’ and shortly thereafter withdrew and used 
the moneys thus deposited. 

Whether defendant can justify its course depositing these checks 
the ‘‘H., Manager,’’ under the circumstances, the de- 
cisive issue the case. rather, state differently, upon these facts, 
has plaintiff established liability against the bank? 

may conceded for the purpose the argument that local sales 
manager has authority collect, and, for the purposes collecting, 
indorse checks given payment goods and merchandise 
sold through such Likewise, must conceded bank’s 
authority such indorsements and cash said checks dependent 
upon the express implied authority such agent indorse his prin- 
cipal’s name. For the absence any authority the bank would not 
justified paying third party moneys which the terms the 
check were payable the plaintiff. Hamlin’s Wizard Oil Co. 
Express Co., 265 Ill. 156, 106 623; Independent Oil Men’s Ass’n 
Bank, 311 278, 142 458; Foster Graf, 287 559, 122 
845. 

Did the bank have notice the limitation the manager’s au- 
thority indorse the company name its checks? 

The answer this question involves examination the evidence 
rather than study the decisions. construe the issue, there 
was disputed question fact for jury pass upon, and the trial 
court, the jury having been waived, very properly and may add, 
very commendably, preserved all the questions here presented. 

The defendant’s proof lies solely the fact that was the Chicago 
sales manager. has been held Illinois that such implied au- 
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thority indorse the checks company arises from the the 
indorser was the secretary the company. City Chicago Stein, 
252 Ill. 409, 886, Ann. Cas. 1912D, 294. See, also, Crahe 
Mercantile Savings Bank, 295 375, 129 120, 92, and 
Independent Oil Men’s Ass’n Bank, supra. not necessary 
far the court has gone these last cases. rest our de- 
cision upon the affirmative evidence disclosing only limited authority 
the part was, most, only implied authority arising 
from his position sales manager. Moreover, there vast difference 
between the authority agent indorse generally, and the au- 
thority agent indorse for deposit the principal’s name. 

Plaintiff notified the bank that only three persons—and their names 
and signatures were furnished—could draw this account. Necessarily 
this information excluded Notice the bank that but three in- 
dividuals could draw, out the money thus deposited the bank was in- 
direct notice that fourth individual could not withdraw funds. This 
notice alone overcame part the implied authority arising from H.’s 
position. was notice restriction limitation upon au- 
thority. collect, and indorse, but only indorse 
for deposit plaintiff’s account. 

Could indirectly what could not directly? Could 
draw out the money, did when made the deposit? think 
not. Yet depositing the funds his own name account which 
controlled was legal effect equivalent withdrawing them. 

This conclusion strongly confirmed the presentation 
his agent, and the agent’s constant use, the knowledge the bank, 
rubber stamp, which informed the bank that the agent’s authority 
endorse check was for deposit only. Thus informed, the bank knew 
that only three men could withdraw funds deposited plaintiff’s name. 
was not one them. The use the rubber stamp confirmed this 
limited authority. gave notice the bank that the manager could 
indorse for deposit only. other words, the instructions and the well- 
established custom were entirely consistent, and they constituted notice 
the bank that the authority the local manager was limited indors- 
ing checks for deposit only. 

the face this notice, the bank allowed indorse cheeks and 
withdraw plaintiff’s money, and, for doing, became liable. 

hardly necessary refer defendant’s cases. question 
calls for the certain legal concerning which 
there serious controversy, the facts the instant case. other 
words, this question authority agent (over which there 
not possibility difference opinion), coupled with question 
knowledge the part the bank such agent’s limited authority. 
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611, defendant’s ‘‘best’’ case, the facts were different. Speaking the 
authority secretary, the court said: 
‘‘His [the authority indorse the checks blank was 


Where should deposit the checks was another matter, con- 
cerning which there was express 


Havana Cent. Ry. .v. Central Trust Co., 204 546, 123 
72, 1915B, 715, another strong reliance defendant, 
have case where the authority the agent drawing the checks 
not even dispute. The controverted issue one knowledge, 
grounds believe, the part the bank, that the agent authorized 
draw checks was executing them for personal and not for 
purposes. 

the instant case, there question H.’s authority involved. 
could not indorse these checks blank. could only indorse for 
deposit. The bank knew that only three men (all officers the com- 
pany) could draw checks against the account the company. could 
not so. Yet the bank permitted him indirectly what could 
not directly. permitted draw out the money the time 
deposit. permitted him indorse blank when knew, should 
have known, that could indorse for deposit only. 

The judgment reversed, and the cause remanded. 


BANK LIABLE FOR BONDS 


CASHIER 


Miller Viola State Bank, Supreme Court Kansas, 246 Pac. Rep. 517 


Where bond, left with bank for safe-keeping, stolen the 
bank’s the bank not responsible provided used proper 
diligence selecting the cashier. But, the cashier the manager 
and chief executive the bank, sole control jts affairs, the bank 
liable. similar circumstances, the bank would liable for funds 
delivered the depositor the cashier for the purpose buying 
bonds, the cashier absconded with the money bonds. 

the present case, the plaintiff delivered bond the defend- 
ant bank’s for safe-keeping. also delivered the cashier 
checks payable the bank for the purpose buying bonds for him. 
The cashier, who was sole charge the affairs the bank, ap- 
parently absconded with the bonds. The bank, thereafter failed. 
was held that the bank was liable for the loss. But, was further 
held that the plaintiff was not entitled preferred claim, the rea- 
son being that the fund coming the receiver’s hands was not in- 
the transaction. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 883. 
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Action James Miller, for whom was substituted Susan Miller, 
his administratrix, against the Viola State Bank and another. Judg- 
ment for plaintiff, and defendant receiver bank appeals. Affirmed 
part and reversed part. 

Paul Wall, Allen Burch, and Roger Almond, all Wichita, 
for appellant. 

John Adams, William Wertz, and George Adams, all 
Wichita, for appellee. 


MASON, J.—On August 31, 1921, James Miller brought action 
against the Viola State Bank seeking recovery two causes action. 
died during the litigation, and his administratrix was substituted 
plaintiff. The bank was closed October 20, 1921, and receiver sub- 
sequently appointed has been made defendant. each cause action 
preferred claim was asserted and allowed. The receiver appeals and 
not only that the claims are not entitled preference, but 
that they not constitute any charge whatever against the bank its 
assets. For convenience statement the original claimant will 
spoken the plaintiff. 

The first cause action based these facts: The plaintiff, having 
$1,300 deposit the bank, drew checks for that amount payable 
the bank and gave them the cashier buy government bonds for 
him the checks were charged against the plaintiff’s account, but far 
could learn bonds were ever purchased, and never received 
anything for his money. 

The second cause action based upon the fact that the plaintiff, 
having purchased elsewhere government bond for $1,000, left with 
the for safe-keeping the bank and has never been able re- 
its proceeds value. The cashier absconded October 
1920. 

With respect the latter cause action, the receiver makes this 
which also urged applying principles the other 
well: The bank’s relation the bond left the plaintiff with the 
eashier was that gratuitous bailee. was not liable for the theft 
the bond the cashier unless had failed use proper diligence 
ascertain whether was honest and otherwise guard against such 
loss. this issue there was evidence either way. the cashier 
stole the bond (as the seems show), did not his 
character cashier, but the act was not done the course 
the performance his official duties, and the rule respondeat 
superior does not apply. 

This contention its general scope supported much authority. 
Banks and Banking (5th Ed.) 102, 201. con- 
sidered case was said: 
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The cases hold that the act the cashier which 
appropriates exclusively himself gratuitous special deposit the 
bank, not act done the bank’s business and within the scope 
his employment. The custody the deposit implies act done, 
but only mere continuance possession until return the property 
demanded. The cashier had nothing about except suffer 
remain safe place deposit. Consequently, taking him- 
self said ‘step aside’ from his employment act for his 
personal gain, regardless the business for which was engaged. Such 
act lacking both the rendition of, and the intent render, 
any service the employer. The cashier does not, matter fact, 
act with the bank’s authority, and furthermore does not essay even 
profess act its behalf. represents nobody but himself. 
throws off all allegiance his master, and takes the part common 
enemy all concerned. becomes the same stranger from with- 
out who robbery, burglary stealth, deprives the bank special 
and the authorities hold that the bank not chargeable with 
such loss, the absence gross negligence, but liable grossly 
negligent [citing cases]. Such fraud, well-selected servant duly 
supervised, not imputed the bank its own fraud. The bank 
cannot said have stolen when there its part participation 
the theft, appropriation and intent appropriate the prop- 
Merchants’ Bank Guilmartin, Ga. 797, 801, 802, 
831, 832 (17 322). 


think this reasoning, and the general rule support which 
advanced, are inapplicable the facts the present Here 
the was not mere servant. was not only officer the 
bank, but for several years had been its manager, the only person 
charge, the person ‘‘transacting all its and running 
the bank just where the bond should kept, how should safe-. 
guarded, and what steps should taken regard it. had 
blunder delivered the wrong person, the bank would have been 
liable. did the same purposely, its liability could hardly have been 
less. reckless exposure the bond had its loss the 
theft some one else, the bank would clearly have been liable the 
owner. had gone further and connived such theft, his wrong- 
ful intent could searcely have lessened the bank’s responsibility. His 
duty the bank was for the bond—to handle such manner 
that would when demanded. did not this. 
handled that its return the bank became impossible. vio- 
lated his obligation the bank, and the same time the bank through 
him violated its obligation the plaintiff. The bank liable, not be- 
cause committed crime, but because failed the duty which 
the representative the bank owed the plaintiff. 

The act the cashier and clerk extracting part the con- 
tents keg specie left with bank for safe-keeping has been held 
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not have been that the bank, but that case the looters were not 
themselves charged with the care control the coin. Foster Essex 
Bank, Mass. 479, Am. Dec. 168. was mentioned the opinion 
that the directors represented the bank (page 508) and that ‘‘if the 
had any official duty perform relating the subject, was 
merely close the doors the vault when banking hours were over’’ 
(page 511). 

English case (which cites and quotes from that just referred 
to), where bank was held not liable for theft special deposit 
committed its cashier, the stolen debentures were box which 
the customer had access and which kept the key, and which was 
placed with others strong room which the cashier had one key. 
The manager and director, rather than the cashier, who was also the 
accountant, appear have been the chief executive officers. 
MeMullen, Reprint, 578. 

intimation that the doctrine the two cases just referred 
obsolete appears intended this language the Federal Supreme 
Court, which followed descriptions the Massachusetts. and similar 
illustrative the proposition: 


exemption from liability such cases (that is, 
those involving the liability gratuitous bailees) was one time carried 
far shield the bailees from the fraudulent acts their own em- 
ployes and officers, though their employment embraced supervision 
the property, such acts not being deemed within the scope their em- 
ployment.’’ Preston Prather, 137 604, 609, Ct..162, 163 
(34 Ed. 788). 


However, instance its recent application found Weiss- 
burg People’s State Bank K., 284 Pa. 260, 131 181, where 
bank was held not liable for the conversion its president certificates 
left for safe-keeping his control; his custody being assumed that 
the bank. But noted, has already been indicated, that 
the Massachusetts and English cases the delinquent official was not 
definitely charged with the supervision the property. 

should assumed that the bank could not held liable unless 
upon the ground that failed exercise sufficient diligence guard 
against such loss, the judgment could still upheld. Where, such 
the bank has the burden proving that used due diligence, 
the requirement held met only showing that not merely used 
sufficient care selecting cashier, but that exercised some degree 
supervision over him, ascertain whether should retained; 
that ‘‘during the whole term the bailment, had exercised least 
slight supervision over its cashier, and that doing indications 
dishonesty, other reason for distrusting him, had appeared.’’ Mer- 
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Am. St. Rep. majority rule that the burden showing want 
the bailor, although number courts hold the con- 
trary. Note, 232, 238. Assuming the burden here have 
been the plaintiff show the bank failed use due care the 
supervision its cashier, think the requirement was met the tes- 
timony that for number years managed the bank, being the only 
person charge there, transacting business, and running simply 
were the owner testimony which may, course, con- 
sidered its most favorable aspect, with all permissible inferences 
against the defendants. somewhat analogous situation has been 
said: 


directors had substantially surrendered Layton [the cashier] 
the performance their duties, and permitted him conduct the affairs 
the bank almost without interference, supervision oversight their 
part. They had created practically one-man power, and lodged that 
power him. was thus enabled carry his fraudulent opera- 
tions without their actual knowledge. the exercise ordinary dili- 
gence their part they would have obtained knowledge his irregu- 
The law requires directors the exercise good 
faith and ordinary diligence and care the performance their duties. 
These duties include that reasonable oversight and supervision.’’ 

408. 


Whether the negligence the bank this respect, existed, 
was such degree form basis for liability—that is, whether the 
bank exercised due care view all the question 
fact determined like any other. ‘‘The so-called be- 
tween slight, ordinary, and gross negligence over which courts have 
quibbled for hundred years can furnish Maddock 
Riggs, 106 Kan. 808, 190 12, 216. ‘‘But gross negligence 
such eases nothing more than failure bestow the care which the 
property its situation demands; the omission the reasonable care 
required the which creates the liability; and whether this 
existed fact for the jury determine, the court 
where jury waived.’’ Preston Prather, supra, pp. 608-609 (11 
Ct. 

With respect the cause action based upon the plaintiff’s checks 
given buy bonds and not accounted for any way, see room 
doubt the bank’s liability. The most favorable view for the defend- 
ants would that the plaintiff’s money became special deposit, sub- 
ject the same rules the bond already considered, which case this 
part the judgment should upheld the same grounds the one 
first considered. 

hold, however, that the plaintiff not entitled preferred 
claim, for find evidence that the assets which reached the hands 
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the receiver were any way increased the fraud which the 
plaintiff was the victim. The that the bank from period 
prior the plaintiff’s deposits had assets over $40,000, which passed 
into the hands the receiver, does not tend show that the 
money its proceeds results became directly indirectly part 
the fund distributed, particularly the cash and exchange that 
the receiver was but $835:92. 

The judgment the allowance general claim against the bank 
and its assets affirmed the extent its allowing preference, 
reversed. 


NOTES SIGNED INDIVIDUAL HAVING 
SAME NAME PARTNERSHIP 


Citizens’ Nat. Bank Washington Jennings, Court Appeals 
Georgia, 134 Rep. 114 


After the dissolution partnership having the name 
Fortson’’ one the members the partnership, whose name was 
also Fortson, signed certain notes given renewal unpaid. 
debts incurred the partnership. Jennings, the other member 
the. partnership, had part the transaction. The payee the 
notes brought suit thereon against both Fortson and Jennings 
partners. was held that the notes were presumptively the in- 
dividual obligations Fortson, and not partnership obligations, and 
that the plaintiff had failed this presumption proof 
that the notes were partnership obligations was not entitled 
judgment against Jennings. 


Suit the Citizens’ National Bank Washington against 
Jennings and another, partners under the firm name and style 
Fortson. Judgment for defendant named, and brings error, 
and defendant assigns Judgment affirmed cross-bill ex- 
ceptions dismissed. 

Colley Colley, Washington, Ga., Felts, Warrenton, and 
Watkins Asbill, Atlanta, for plaintiff error. 

White, Atlanta, Sutton, Washington, Ga., and 
Weaver, Macon, for defendant error. 


BELL, National Bank Washington, Ga., the payee, 
brought suit against Fortson and Jennings, partners, 
upon two notes bearing this signature: ‘‘L. The petition 


similar decisions see Banking Law Journal Digest (Third 
Edition) 968. 
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alleged that Fortson and Jennings both signed the notes, 
and are indebted thereon under the firm name and style ‘‘L. Fort- 
they having composed the firm ‘‘L. Fortson,’’ and ‘‘having 
done business under said name and style; and the notes sued are 
evidences partnership Jennings alone defended. The jury 
trying the case returned verdict his favor. The plaintiff made 
motion for new trial, containing the usual general grounds and num- 
ber special grounds. The special grounds complained only alleged 
errors the charge the court and refusals requests charge. 
The motion was overruled. The following facts appeared without dis- 
pute upon the trial: partnership one time existed between Fortson 
and Jennings under the name stated. The partnership was dissolved 
before the notes now question were executed. The notes were re- 
newal debts incurred the partnership before its dissolution and 
which had remained unpaid. The signature was affixed Fort- 
son. Jennings was not present and had part the transaction. 
Nothing was said Fortson the time, nor before, whether 
was affixing the signature the partnership himself, nor 
whom intended bind. The transaction was solely between him 
the bank’s cashier (who was also its president), who did not know the 
partnership, any other than Fortson, the transaction. Fortson did 
not testify. Some other issues were developed the evidence, but, 
our view the case, the above full and complete statement the 
controlling 

The name ‘‘L. imports individual, and not part- 
nership. shown, however, the name, both individual and 
partnership. But the signature partnership usually carries 
with ‘‘per’’ and the name initials the person affixing 
it. One who signs merely his own name note supposedly acting 
the same name. Judged only their face and the circumstances that 
they were signed Fortson, and that was member partner- 
ship having the same name himself, the notes sued would appear 
his personal and individual undertakings, and not the obligations 
the partnership. Buckner Lee, Ga. 285 (3); Wood Martin, 
115 Ga. 147 (1), 490. appearing, without dispute, that the 
partnership was dissolved prior the execution the notes, presump- 
tively Fortson did not sign them behalf the partnership, since 
would have had right authority so. English Pope, 
Ga. App. 582 (4), 121 589. After the partnership was dissolved 
had authority, merely virtue his prior relation, bind the 
partnership Jennings, even though the notes were renewal 
indebtedness which the partnership had incurred prior its dissolution 
(Bennett Watson, Ga. App. 367 [4], 120 and since 
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prima facie would not have done that which ought not have 
done, the mere fact that the notes were renewal existing debts 
the partnership would not, without more rebut the presumption that 
they were the individual promises the person signing them, renewing 
the debts (for which was already liable partner) himself 
only (Civil Code 1910, 3188; Chamberlain Stone, Ga. 310 [1]). 
With the exception the insufficient that the notes were 
renewal old debts the partnership, there was evidence 
whether the person signing the notes did behalf the partnership 
rather than behalf himself alone individual. The fact that 
the may have had sufficient notice the dissolution the 
partnership would not affect the actual right one the erstwhile 
members contract behalf the partnership. Civil Code 1910, 
3164, 3188; MacIntyre Massey, Ga. App. 458 (1), 814; 
Seott Co. Atlanta, ete:, Co., Ga. App. 216 (1), 1082. 
would merely estop the other partner from denying the authority 
the person who undertook bind him. Civil Code 1910, 3180; Hug- 
gins Huggins, 117 Ga. 151 (2), 156, 759; Shapleigh Hard- 
ware Co. MeCoy Ga. App. 265, Whether the 
creditor had notice the dissolution not, could not recover against 
the partnership without showing that the contracts were made behalf 
the partnership. ‘‘An action not maintainable against partner- 
ship upon the individuai contract member Wood 
Martin, 115 Ga. 147 (2), 490; Floyd Wallace, Ga. 688 
(5). The presumption that the notes were Fortson’s individually never 
having been overcome, the plaintiff failed prove that they were part- 
nership contracts. follows that verdict for the plaintiff would not 
have been authorized. 

But there additional reason why the plaintiff was not entitled 
The petition alleged that the notes were partnership con- 
tracts signed both partners. See Buckner Lee, Ga. 285 (2); 
Farmers’ Bank Johnston, 130 Ga. 661 (1), 
969, Ann. Cas. 546. But the evidence showed 
that they were signed only the person whose name had been employed 
the name the partnership, not the presence the other partner, 
and that the plaintiff bank did not know the partnership the other 
member the transaction. The notes were under seal. Therefore, 
the person signing them was acting agent for the partnership, the 
partnership was undisclosed, and undisclosed principal cannot 
held liable under sealed contract signed another. Lenney Fin- 
ley, 118 Ga. 718, 593; Pope Jennings, Ga. App. 496, 130 
348. Our conclusion the general grounds the motion for new 
trial would probably have been different the name the partnership 
had not been the same that the member, and the notes had pur- 
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ported upon their face have been made behalf the partnership 
instead leaving extraneous proof whether they were in- 
tended partnership individual contracts. From what has been 
said, unnecessary deal with the special grounds of.the motion. 
the judge erred his charge the jury, refusing the requests 
charge, the plaintiff was not hurt. There was error refusing 
new trial. 
Judgment main bill affirmed cross-bill dismissed. 


INDORSER LIABLE FOR BREACH WAR- 
RANTY 


State Bank Lehr Lehr Auto Machine Co., Supreme Court 
North Dakota, 210 Rep. 


Under the Negotiable Instruments Law indorser without re- 
course warrants, among other things, that has knowledge 
any which will impair the validity the instrument render 
valueless, and one who indorses promissory note without recourse, 
with knowledge that the note subject complete defense the 
part the maker account failure consideration, liable 
the indorsee for breach such warranty. 


Action the State Bank Lehr against the Lehr Auto Machine 
Company. From judgment dismissing the action, plaintiff appeals. 
Reversed and remanded. 

Arthur Atkins, Napoleon, and Cameron, Bismark, for 
appellant. 

Ludwigs, Ashley, and Zuger Tillotson, Bismark, for 
respondent. 


CHRISTIANSON, J.—The defendants demurred 
amended complaint the grounds: (1) That several causes action 
have been improperly united; and (2) that the complaint does not state 
facts sufficient constitute cause action. The trial court sustained 
the demurrer the second ground stated, and ordered dismissal 
the action. Judgment was entered and the plaintiff ap- 
peals. 

Briefly stated the controlling facts alleged the complaint are: That 
about May 1919, one Sukut executed and delivered the 


NOTE For ‘similar decisions see Banking Law Journal (Third 
Edition) 550. 
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defendant, the Lehr Auto Machine Company, promissory note the 
sum $1,750, payable October 1919, bearing interest the rate 
per cent. per annum from and after October 1919. That 
about September 26, 1919, the defendant offered sell such note the 
plaintiff, and that ‘‘the defendant did then and there indorse, sell, and 
set over the above-described note this plaintiff qualified indorse- 
ment without recourse and did then and there warrant the said note 
follows, wit: (1) That the instrument genuine and all respects 
what purports be. (2) That has good title it. (3) That 
all prior parties had capacity contract. (4) That has knowl- 
edge any fact which would impair the validity the instrument 
render valueless. That the plaintiff relied upon the warranties set 
out paragraph hereof and relying thereon purchased said note 
the defendant and paid the defendant therefor the sum 

The complaint further alleges that said note was executed and de- 
livered the defendant said Sukut consideration gas tractor 
and set plows which were sold the defendant Sukut upon 
express warranty the workmanship, material used, general con- 
struction, and adaptability perform the work for which they were pur- 
chased that said machinery failed comply with the warranty any 
respect, and that such machinery was tendered back the defendant 
said Sukut, who the time the tender demanded return his 
note; that this all before the defendant sold the note the 
plaintiff; and that the defendant had knowledge such breach war- 
ranty prior September 20, 1919, but that all such facts were un- 
known the plaintiff and prior the time that purchased the 
note from the defendant. 

further alleged the complaint 


about the Ist day October, 1919, being the due date 
the note hereinbefore referred to, the plaintiff saw the said Edward 
Sukut and demanded the payment this note, and that time the said 
Edward Sukut informed the plaintiff that the consideration for said 
note had failed that had tendered the tractor back the defendant, 
and that did not owe the note and would not pay it, unless was 
judgment court, and that, upon receiving this in- 
formation from the said Edward Sukut, the plaintiff immediately con- 
veyed the same the defendant, and the defendant denied the whole 
thereof, and the plaintiff demanded the the return the 
purchase price said note, wit, the sum $1,750. The defendant 
then stated the plaintiff that the plaintiff should bring action upon 
said note, and that the defendant would bear the expenses said litiga- 
tion, and that the event that the said action failed, the defendant 
would pay the plaintiff the face the note with interest, the costs 
and expenses litigation, and would all times hold the plaintiff 
and without loss virtue said transaction, and that, 
accordance with said agreement, warranty and representations with re- 
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spect said note, made the defendant the plaintiff, the plaintiff 
brought action said note the district court Logan county, 
D., and said action was tried jury and verdict returned favor 
the defendant. motion for new trial was had and new trial 
awarded. second trial was had, resulting verdict for the plaintiff. 
appeal the Supreme Court ‘of the state North Dakota, the same 
was reversed and new trial granted. third trial said action, 
verdict was returned and entered favor the defendant, and, upon 
appeal the Supreme Court the plaintiff, the same was all things 


The complaint further alleges the amount the plaintiff 
the prosecution such action, and judgment demanded for the 
amount paid for the note, with interest thereon, and also for the amount 
expended the prosecution the action against Sukut enforce the 
note. The defendant interposed general demurrer the complaint. 
The demurrer was sustained, and the action was dismissed, and defend- 
ant has appealed from the judgment dismissal. 

The cause action before predicated upon section 6950, 
1913 (section 65, Uniform Negotiable Instruments Law) which reads 
follows 


fied indorsement, warrants: 

That the instrument genuine and all respects what pur- 
ports be. 

That has good title it. 

That all prior parties had capacity contract. 

That has knowledge any fact which would impair the 
validity the instrument render valueless. 

when the negotiation delivery only, the warranty extends 
favor holder other than the immediate transferee. 


The question presented for determination is: the facts set forth 
the complaint this case constitute cause action for breach 
warranty under this section? our opinion this question must an- 
swered the affirmative. the express language this section every 
person who negotiates instrument qualified indorsement enters 
into contract with the person whom the instrument negotiated 
the effect that warrants, among other things, that ‘‘he has 
edge any fact which will impair the validity the instrument ren- 
der This contract explicit and binding the 
provisions the section were written out full over the signature 
the indorser the back the note. 

person desires qualify limit the contract which the law 
effect writes over his signature when places his name under quali- 
fied indorsement the back negotiable instrument, ought 
appropriate recital that effect. this case the defendant merely 
indorsed the note without recourse. The result was that entered into 
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contract with the plaintiff the effect that the defendant warranted 
the plaintiff that had knowledge any fact which would impair 
the validity the instrument render valueless. Section 6950, 
supra, does not purport limit the warranties therein enumerated 
holder due course. The warranties imposed section 6950, supra, 
relate the condition existing the time the instrument negotiated, 
and person who makes qualified indorsement enters into agree- 
ment with the person whom the instrument negotiated that war- 
rants that knowledge any facts which would impair 
the validity the instrument render valueless. According the 
terms the Negotiable Instruments Act, failure consideration 
sideration. Section 6913, 1913; Section 28, Negotiable Instruments 
Law. According the allegations the complaint, the time the de- 
fendant negotiated the note the plaintiff the maker the note had 
defense thereto against the defendant any holder thereof 
other than holder due course, and these facts were all known the 
defendant, but were unknown the plaintiff who purchased the instru- 
ment reliance upon the warranties given the defendant part 
the transaction incident the negotiation the note. The negotia- 
tion the defendant the promissory note, without recourse, these 
renders liable the indorsee for damages resulting 
from breach the warranty the part the defendant that had 
knowledge any fact which would impair the validity the in- 
strument render valueless. Cressler Brown, Okl. 170, 192 
417; Luse Beard (Tex. Civ. App.) 252 State Exchange 
211. See, also, Brannan’s Negotiable Instruments Law (4th Ed.) pp. 
606-609. 

folows from what has been said that the complaint states facts 
sufficient constitute action and that the trial court erred 
sustaining the demurrer. 

The judgment appealed from therefore reversed, and the cause re- 
manded for further proceedings not inconsistent with this opinion. 


BIRDZELL, NUESSLE, JOHNSON, and BURKE, JJ., 


Petition for Rehearing. 


CHRISTIANSON, J.—In petition for rehearing defendant as- 
serts that, when the complaint this case read connection with the 
decision this court State Bank Lehr Sukut, 987, 187 
960, appears that the plaintiff had knowledge Sukut’s de- 
fense the note, and with knowledge such fact entered into agree- 
ment with the defendant bring action the note, claiming 
good-faith holder thereof, and that the facts established bar plain- 
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right recovery. Whether, the facts were assumed the de- 
fendant, the result contended for would follow, not before us, and 
question which express opinion. For the purposes this 
opinion sufficient say that the allegations the complaint are 
the effect that the plaintiff purchased the note reliance upon the war- 
ranty given the defendant and without knowledge the falsity 
breach thereof. 

next contended that the amended complaint, construed 
whole, predicates plaintiff’s cause action upon the express contract 
made between the parties after the negotiation the note, rather than 
upon the contract created the indorsement. The complaint alleges 
both transactions, and, states cause action upon either, is, 
course, against general demurrer. Even all the al- 
legations relating the subsequent express contract stricken from 
the complaint surplusage, there still good cause action alleged 
upon the breach warranty contained the contract indorsement. 

The petition for rehearing denied and the former opinion ad- 
hered to. 


HOLDER DRAFT ENTITLED PRE- 
FERRED CLAIM AGAINST ESTATE 
BANKRUPT DRAWERS 


Zimmerman Forshay, parte Gray, United States Circuit Court 
Appeals, Fed. Rep. (2d) 527 


Zimmerman Forshay sold Henry Gray draft Bohe- 
mian bank for 100,000 Czech crowns. The drawers immediately 
credited the drawee with the amount the draft and notified the 
drawee that had been drawn. The drawee, upon receipt this ad- 
vice, charged the amount the draft against the drawer’s balance 
its books and that amount another account marked 
The draft was presented and dishonored after 
the drawers had been adjudicated bankrupts, and the drawee re- 
versed the and remitted the full balance the bankrupt’s 
the receiver. was held that Gray was entitled pre- 
ferred claim against the estate the bankrupts for the amount the 
draft. 


the matter the bankruptey Zimmerman Gordon 
Auchincloss, receiver. From order denying priority the claim 
Henry Gray, appeals. Order reversed, and priority awarded. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 130. 
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The bankrupts sold the appellant draft drawn upon Bohemian 
bank for 100,000 Czech the same day they credited the 
drawee with the draft their books and advised that they 
drawn. The drawee, before petition filed, received the advice, charged 
the face the draft against the bankrupt’s balance its books, and 
credited another account entitled The draft was 
presented and dishonored after petition filed, and the receiver procured 
reversal the credits the drawee and remittance the full 
balance. 


William Sims and Charles Kritzman, both New York City, 
for appellant. 


White Case, New York City (William St. John Tozer, New 
York City, counsel), for appellee. 


Before ROGERS, MANTON, and HAND, Circuit Judges. 


HAND, Cireuit Judge.—This companion case Gubelman, 
parte First National Bank Trinidad, F.(2d) 732, decided here- 
with. There are some differences fact: 

The bankrupts, drawers, remained generally liable the draft, 
and had made contract with the holder (or drawer) trans- 
fer any credit the drawee’s books. Thus the case somewhat weaker 
for the appellant. Nevertheless appears that the skeleton the 
transaction the same. Although not proved, think that 
must assume that when, receipt the advice, the drawee made the 
entries upon its books, did pursuance pre-existing agreement 
with the drawers. any rate, proved that the drawee advised 
the drawers what had done, and there evidence that the draw- 
ers protested. 

Upon that assumption think that the drawers’ advice must in- 
terpreted request the drawee transfer the the way 
which actually adopted. Moreover, when the drawers sold the draft, 
they promised that should paid presentation. New York Ne- 
gotiable Instruments Act (Consol. Laws, 38) 111. Perhaps 
conceivable that the drawee would pay the draft without being then 
funds, but banking not ordinarily done that way, and think that 
the implied agreement the drawers was that they would, either re- 
mittance transfer credit, cover the draft before its due date. 
They chose transfer the credit, and they succeeded, because the drawee 
had complied with their order before bankruptcy. The prior practice 
between the drawers and the drawee stopping payment such drafts 
not shown have been exercised inimically outstanding drafts; 

Order reversed and priority awarded. 
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BANK GUARANTEEING INDORSEMENTS 
LIABLE DRAWEE PAYING DRAFT 
BEARING FORGED INDORSEMENT 


Philip Gruner Bros. Lumber Co. First National Bank. Same 
Citizens’ National Bank, Supreme Court Mississippi, 109 So. 
Rep. 274 


draft drawn the and bearing the back state- 
ment that the draft had been accepted the payee payment for 
lumber was indorsed the drawer and another and presented 
bank for payment. The bank paid the draft, indorsed in- 
dorsement guaranteeing all prior indorsements, and sent cor- 
respondent bank which presented the plaintiff. The latter paid 
the draft. was subsequently discovered that the indorsement pur- 
porting that the payee was forgery. was held that the 
bank which guaranteed the indorsements was liable the plaintiff 
and was not released from liability the plaintiff’s failure give 
prompt notice the forgery. 


Actions Philip Gruner Bros. Lumber Company against the First 
National Bank and others, and against the Citizens’ National Bank and 
others. Judgment for defendants, and plaintiff appeals. Reversed and 
remanded. 


Bourdeaux, Meridian, for appellant. 


Baskin, Wilbourn Miller and Amis Dunn, all Meridian, for 
appellees. 


ETHRIDGE, J.—These two cases are governed the same prin- 
ciples, and largely common facts. 

The Philip Gruner Bros. Lumber Co. Citizens’ National 
Bank al., No. 25235, was suit against the bank and Hart in- 
dorsers and guarantors draft drawn Roy the appellant 
favor Burkes Bros. Lumber Company the following words: 


Central National Bank St. Louis. 
St. Louis, Mo., 9-16-1920. 
sight pay the order Burkes Bros. Lbr. Co., Forest, Miss., 
No. $500.00, five hundred and no/100 dollars, value received, 
and charge the account Roy. 
Gruner Bros. Lbr. Co., 
Louis, 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 432, 438. 
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Written across the back the draft were these words: 


Burkes Bros. Lbr. Co., per 


The draft was presented Roy the bank for payment, and the 
bank agreed pay the draft, Hart would indorse it. Roy then 
indorsed the draft, Hart and indorse it, and presented 
the bank, who paid the money Roy. The bank indorsed the note 
follows: 


any bank, banker trust company (all prior indorsements 
guaranteed). September 16, 1920. Citizens’ National Bank, Meridian, 
Miss. 85-21. Paul Brown, Cashier, 85-21.’’ 


The draft was forwarded the correspondent the Meridian bank 
St. Louis, was presented the appellant, and paid. 

matter fact, the draft was forgery; lumber having been 
bought from Burkes Bros. Lumber Company this and Burkes 
Bros. Lumber Company being stranger fact this transaction. The 
appellant discovered this about September 27, 1920, but did not imme- 
diately make any demand the Meridian bank Hart for payment. 
Such demand was made them the latter part November the 
first December, 1920. Philip Gruner Bros. Lumber Company no- 
tified the collecting bank St. Louis the promptly. The ap- 
pellees refused pay, and this suit was brought. 

While these suits were pending, some negotiations took place between 
the appellant and Mrs. Roy, the wife Roy, and about $625 was 
paid Mrs. Roy the appellant. There was some dispute about the 
application this sum money received from Mrs. Roy; the appellant 
contending was applied the other indebtedness owing the appel- 
lants Roy, while Mrs. Roy contended that the amount paid was 
applied the payment these drafts. The circuit court gave peremp- 
tory instruction favor the banks and Hart. 

the other Philip Gruner Bros. Lumber Co. First National 
Bank al., No. 25247, similar draft was made out Roy payable 
Luke Lumber Company, Noxapater, Miss., for $445, which 
was indorsed 


accept this draft advance payment car No. 17665 


was indorsed: 


Hart, J.G. Roy. Pay the order any bank, banker, 
trust (All prior indorsements guaranteed.) Aug. 1920. 
First National Bank Meridian, Miss. 85-20. Lew Carter, Cashier, 
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This draft was presented the First National Bank ‘of Meridian, 
Miss., and the money thereon paid Roy, and the draft was for- 
warded, with the above indorsement, the bank’s correspondent St. 
Louis, Mo., where was paid presentation. Luke had sold the 
load lumber through Roy, and the lumber this case was actually 
shipped the Luke Lumber Company, but Luke knew nothing 
the draft, and the forgery this case was not discovered until several 
months later, when the Gruner Bros. Lumber Company sent statement 
the transaction Luke, and included that statement the amount 
paid the draft here involved. Luke contended had never received 
such money, and insisted payment for the car lumber shipped, 
which payment was made after discovery the forgery the drafts 
herein referred to. 

appears, further, that Roy had been buying lumber from 
Burkes Bros. Lumber Company under arrangement between him and 
the Gruner Bros. Lumber Company whereby was authorized send 
proposed sale the St. Louis office the Gruner Bros. Lumber Com- 
pany, which, when approved them, was permitted make 
out draft upon the Philip Gruner Bros. Lumber Company favor 
the sellers for per cent. the purchase money. Such draft was 
indorsed the back the seller the lumber and the car num- 
ber the car lumber the manner above indicated and signed 
the buyer acknowledging receipt the money part payment the 
purchase money for the lumber. Roy did not have power draw drafts 
generally buy without the approval the appellant according 
the appellant’s evidence Roy’s authority, which was the only specific 
evidence relating such authority the record. stated above, the 
court granted peremptory instruction favor the appellees. 

familiar learning that parties dealing with agent must know 
the extent his authority. was evidently the theory the court be- 
low that the failure promptly notify the banks Meridian and the in- 
dorsers the note the forgery constituted negligence, releasing the 
banks their obligations arising from their indorsement and guar- 
anty. 

think that, when the indorsements the payees the draft were 
guaranteed Hart and the banks, constituted contract under 
which they were not entitled notice forgery. They 
guarantee that the indorsements all the parties the draft were 
genuine, and that the parties dealing with after such guaranty were 
entitled rely upon that contract, and that there was such duty de- 
volving upon the appellant notice what they had expressly 
guaranteed genuine was not fact. Furthermore, appellant 
was under any duty that regard, the time was not unreasonably long, 


| 
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and change situation detriment the bank and Hart shown 
have resulted from delay giving such notice. 

further appears that another draft had been forged Roy and 
sold one the banks, and, when that forgery was discovered, the 
appellant wrote the bank involved that draft the 
ery the forgery, and stating: 


course, have paid this draft and taken care it, your 
bank out 


not think this other transaction affected the present one. 
the appellant had insisted the payment the other draft, without 
waiver his rights, could doubtless recover thereon. 

Appellee insists that under the Negotiable Instrument par. 
(Hemingway’s Code, 2587), instrument payable bearer when 
payable the order fictitious nonexistent person, and that 
such fact was known the person drawing the same payable controls 
here, and makes the draft here payable the fictitious person, and, 
therefore, bearer under this section. The record shows that the ap- 
pellant was buying, and had bought, lumber from the payees the draft 
here involved prior occasions, and the indorsement required under 
these drafts were not intended fictitious, but actual trans- 
actions payment for actual lumber bought, and was not, therefore, 
payable fictitious person within the rule above provided. There- 
fore, the cases Snyder Corn Exchange National Bank, 221 Pa. 599, 
876, 128 Am. St. Rep. 780; Hortsman Henshaw, How. 177, 
Ed. 653, and other cases holding accordance with them, are not 
here applicable. 

therefore think the judgment the court below was erroneous, 
and the cause reversed and remanded. 

Reversed and remanded. 


SALE BONDS LOANED BANK AND 
PLEDGED SECURITY FOR BANK’S 
INDEBTEDNESS 


Everett Staton, Supreme Court North Carolina, 134 Rep. 490 


The loaned the People’s Bank Williamston, 
Liberty Bonds hypothecated that bank with New York 
bank additional security for indebtedness the People’s Bank 


similar decisions see Banking Law Digest (Third 
Edition), 130, 1038. 
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the New York bank. The People’s Bank had theretofore pledged 
securities owned security for the same indebtedness. Upon 
default the payment the indebtedness the New York bank sold 
the Liberty bonds and applied the proceeds payment the in- 
debtedness. then sold enough the securities owned the Peo- 
ple’s Bank pay the balance the indebtedness, and returned the 
remainder the securities the receiver the People’s 
which had been declared insolvent. 

this action was held that the plaintiffs were entitled the 
securities returned the receiver the New York bank, the 
proceeds thereof his hands. was also held that the plaintiffs 
were not entitled have their claims account losses sustained 
them through the sale the Liberty bonds paid out the general 
assets the People’s Bank preference the claims the general 
the bank. 


Action James Everett and another against Staton, re- 
ceiver the Pegple’s Bank Williamston. From the judgment; both 
plaintiffs and defendant appeal. error. 

See, also, 492. 

August 21, 1920, plaintiffs loaned the People’s Bank Wil- 
liamston, C., Liberty bonds the par value $50,850, hy- 
pothecated said bank with the Coal Iron Bank New York, 
additional security for its indebtedness said Coal Iron Bank; the 
People’s Bank had therefore deposited with said Coal Iron Bank, 
security for said indebtedness, securities owned the 
aggregate par value $114,076.44; June, 1922, the People’s Bank 
was declared insolvent, and defendant, Staton, was duly appointed 
its receiver; upon default the payment the indebtedness 
the People’s Bank, the Coal Iron Bank sold said Liberty bonds and 
applied the proceeds said sales payment said 
the Coal Iron Bank thereafter realized from the securities owned 
the People’s Bank and held security for said indebtedness, 
sum sufficient pay off and fully discharge the balance due said in- 
debtedness, after the application the proceeds the sale the Liberty 
bonds; then delivered defendant receiver all said securities re- 


maining its hands, the par value said securities delivered the 


receiver being the said receiver now holds said securities, 
the proceeds their collection sale. 

Since the sales the said Liberty bonds the Coal Iron Bank, 
each plaintiff has realized from certain collaterals and securities de- 
posited with him the time the loan said Liberty bonds, se- 
for their return, large sums money, which has hand 
indemnify him account the loss has sustained from the failure 
the People’s Bank return said Liberty bonds, because their sale 
the Coal Iron Bank; said sums money are not sufficient, how- 
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ever, fully reimburse plaintiffs for their loss. Each plaintiff now has 
claim against the receiver for the amount due him account his 
loss sustained the sale said Liberty bonds. Objection mis- 
joinder parties cause action expressly waived defendant 
his brief filed this court. 

Upon the foregoing facts, admitted the pleadings and found the 
jury, judgment was rendered, decreeing that plaintiffs have equitable 
right and title the collateral returned the defendant receiver 
the Coal Tron Bank, the proceeds the same now his hands; 
and that plaintiffs are entitled paid out said collaterals pro- 
ceeds, prior payment the general creditors the People’s Bank, 
the same ratio the amounts received the Coal Iron Bank from 
the sale their Liberty bonds bear each other. Defendants excepted 
said judgment, for that adjudges that plaintiffs are entitled 
preference and priority payment over general creditors the Peo- 
ple’s Bank with respect said collaterals and proceeds thereof. 

Plaintiffs moved for judgment that the amount found due 
each plaintiffs, after accounting accordance with the judgment 
aforesaid, declared preferred claim against the assets the bank, 
now hereafter the hands the receiver, and that the receiver 
directed pay said amounts out the general assets the bank, prior 
payment any dividend general creditors out said assets. This 
motion was denied, and plaintiffs excepted. 

Both plaintiffs and defendant appealed the Supreme Court. 

Stubbs Stubbs and Critcher, all Williamston, and Ward 
Grimes, Washington, C., for plaintiffs. 

Dunning Moore, Williamston, and Stephen Bragaw, Wash- 
ington, C., for defendant. 


CONNOR, J.—The fact that plaintiff Gladstone was stock- 
holder, and plaintiff James Everett was stockholder and director, 
the People’s Bank the time they loaned their Liberty bonds said 
bank, hypothecated with the Coal Iron Bank, creditor the 
People’s Bank, security, upon the facts this record, does not affect 
their rights, any, relief, under the equitable principle subroga- 
tion invoked them this action. The transaction was not for their 
benefit, but for the benefit the bank. The good faith, which the law 
requires transactions between stockholders and directors and the cor- 
poration, apparent the admitted facts; indeed, not questioned 
the record. Plaintiffs took advantage their relations the 
bank secure personal benefits; rather must said that the bank, 
reason such relations, induced plaintiffs loan their Liberty bonds 
for its benefit. The mere fact that this bank, August, 1920, de- 
sired borrow Liberty bonds used collateral security for its in- 
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debtedness held New York bank did not indicate that the bank was 
then insolvent; the bank continued business until June, 1922; was 
then declared insolvent. 


nothing hinder director from loaning money and tak- 
ing liens the corporate property secure him. can that, 
ean lend his credit indorsing its paper order obtain needed cash, 
and secure himself upon the corporation’s property. Such transactions 
are looked upon with suspicion, and strict proof their bona fides re- 
quired.’’ Caldwell Robinson, 179 518, 75; Wall 
Rothrock, 171 388, 633. 


can perceive reason why this principle should not applied 
enable stockholder director, who, good faith, loans his securities 
the corporation hypothecated the corporation additional 
security for its then existing indebtedness, secured collaterals owned 
the corporation, and then the hands the call his 
aid the equitable principle subrogation, with respect the collaterals 
owned the corporation and not exhausted the creditor, who has, 
however, applied the securities the stockholder director the pay- 
ment, full pro tanto, the corporation’s debt, thus releasing the 
collaterals the corporation. means the loan plaintiffs’ bonds, 
the bank secured what desired, wit, extension the date 
which its indebtedness became due. 

The Coal Iron Bank held security for the indebtedness due 
the People’s Bank, first, securities owned said People’s Bank; 
second, Liberty bonds, owned plaintiffs, but loaned the People’s 
Bank, hypothecated with the Coal Iron Bank additional se- 
for said indebtedness. The Coal Iron Bank, upon default 
the payment the indebtedness, applied, first, the proceeds the sale 
the Liberty bonds payment the indebtedness; next, sufficient 
sum derived from the collaterals owned the People’s Bank dis- 
charge the debt, leaving large amount said collateral unexhausted. 
This resulted from the application the Liberty bonds said in- 
debtedness. clear that plaintiffs are entitled the unexhausted 
collaterals returned the receiver, upon the just and well-settled prin- 
ciple legal subrogation, which has been defined ‘‘an equity called 
into for the purpose enabling party, secondarily liable, 
but who has paid the debt, reap the benefit any securities 
remedies which the creditors may hold against the principal debtor 
and the use which the party paying may thus made 
Bispham’s Equity (6th Ed.) 335 and 336; Whitford Lane, 190 
44; Brown Harding, 170 253, 1010, Ann. Cas. 
548. There error upon defendant’s appeal. 
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Nor there error upon plaintiffs’ appeal. true that the bank 
agreed return the Liberty bonds plaintiffs; but was also agreed 
plaintiffs that these bonds should hypothecated with the Coal 
Iron Bank, and that said Coal Iron Bank should have the power 
sell them, upon default the payment the amount due the 
People’s Bank. are unable perceive upon what principle can 
successfully contended that plaintiffs are entitled priority the 
payment their claims out the general assets the bank. With 
respect said claims, the relation between plaintiffs and the bank was 
that creditor and debtor, and plaintiffs can only share the assets 
the bank, pro rata, with general creditors, after they have received 
the proceeds the sale collection the specific securities which 
they are entitled subrogation accordance with the judgment ren- 
dered. The principle upheld and applied Corporation Commission 
Bank, 697, 308, not for the benefit the bank, 
but for the protection general creditors, upon the principle that 
equality equity. Plaintiffs’ assignment error cannot sustained. 
The judgment affirmed. 

There error. 
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